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TOPICAL INDEX YO SUBJECT MATTER 


ABORTION 


Whether therapeutic or eugenic abortion is illegal 
not decided. Gleitman et al v. Cossgrove et al. Sup 
Ct. 

Neither infant born with birth defects as result of 
doctor's negligent failure to advise mother that 
defect might result from German Measles, nor 
parents of such infant, have cause of action against 
the doctor for being thus deprived of opportunity 
to obtain abortion. Gleitman et al v. Cossgrove et al. 
Sup Ct. 

California Hospitals Need Legal Status for Abor- 
tions. 


ACCOMMODATION PARTIES 

Accommodation parties who consent to the execution 
of an extension agreement releasing the maker 
will not be released where the holder does not ex- 
pressly release them. Armstrong v. Janburt et als. 
Law Div. 

Accommodation endorsers of a corporate note cannot 
raise the defense of usury. Armstrong v. Janburt 
et als. Law Div. 


ACTIONS 


Fraud and malpractice are separate causes of action. 
Mazzo v. Winters et al. App Div. 


ADMINISTRATIVE LAW 

A duly nominated candidate for election to the board 
of directors of a State savings and loan association 
has an unqualified right to communicate the fact of 
his candidacy to the members of the association 
through the association and to solicit their proxies; 
the Commissioner’s review power under N.J.S.A. 
17:12B-117 et seq. extends only to control over the 
form and wording of the proposed communication. 
Veloso v. Penn Savings & Loan Ass'n. App Div 

The ultimate determination of the Director of Motor 
Vehicles in license suspension proceedings must be 
accompanied by basic findings of fact sufficient to 
support it. Talocci v. Strelecki. App Div 

The legislature may leave with an administrative 
agent the task of achieving a goal if the legislature 
could reasonably believe it was better to have the 
agency prepare the blueprint. Shelton College v. 
State Bd of Ed. Sup Ct. 

Held, on facts, the evidence, although conflicting, 
furnished a reasonable basis for the action taken 
by Board of Public Utility Commissioners on rail- 
road's application to discontinue all intrastate pas- 
senger service. Re: Erie Lackawanna R.R. Co. 
Sup Ct 

The judiciary can interfere with Board’s determina- 
tions relating to discontinuance of railroad service 
only when such determinations are plainly shown 
to be arbitrary. Re: Erie Lackawanna R.R. Co. 
Sup Ct. 

An appellant may be relieved of its failure to name 
the employer in the notice of appeal from the 
Board of Review and to serve it with a copy, as 
required by R.R. 4:88-8(a), where it did substan- 
tially comply, giving actual warning by sending 
the employer's counsel a copy of the notice at the 
time of filing, even though it did not intend to 
“serve’ the notice. Amico v. Board of Review 
Sup Ct 

An order of the Board of Public Utility Commis- 
sioners fixing flagging requirements for the safety 
of the traveling public and railroad personnel will 
not be upset where the record shows a reasonable 
basis for its entry. Penn. R.R. Co. v. Bd. of Public 
Utility Comm. Sup Ct. ; 

The rates charged by a municipally owned and 
operated waterworks for water furnished to con- 
sumers in adjoining municipalities are subject to 
the regulatory power of the Board of Public Utility 
Commissioners. Twp. of Morris v. Bd. of Public 
Utility Comm. Sup Ct. 

Fundamental fairness requires rejection, as an evi- 
dentiary support for a license suspension, of admis- 
sions made by a person during a period of sedation 
which had produced incoherency in the declarant 
and an awareness in the questioner that the declar- 
ant did not know what he was talking about. David 
v. Strelecki. App Div. ; 

Appellate courts need not defer to the Director's 
assessment of the credibility of a witness who did 
not testify before the Director personally. David 
v. Strelecki. App Div. 

The two-step suspension method followed by the 
Division of Motor Vehicles in fatal accidents is 
valid, but fairness requires that the driver be ad- 
vised at the time of the initial suspension that an 
additional suspension may be imposed upon review 
of the fatal accident investigation. Allen v. Strel- 
Cora ag C7 ee A ee Cay en ire ee aeaeirey par 

A second suspension because of a driver’s involve- 
ment in a fatal accident may be imposed even in 
the absence of a finding that his manner of driving 
caused the fatal accident. Allen v. Strelecki. Sup 
Ct. 


Where the employment relation is sufficiently local 
in character that the state has a valid interest in 
providing its compensation remedy, an employee 
injured on navigable waters may receive compens- 
ation under the New Jersey law in addition to 
benefits under the federal compensation act. Han- 
sen v. Perth Amboy Dry Dock Co. Sup Ct. 
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The state law yields to federal exclusivity only when 
the grant of state compensation benefits would 
actually work substantial prejudice to the national 
maritime law. Hansen v. Perth Amboy Dry Dock 
Co. Sup Ct. 

A state may validly apply its compensation law to a 
land based worker who is injured or killed while 
engaged in maritime work on navigable waters; 
the availability of a federal compensation remedy 
does not deprive the state of jurisdiction over a 
claim for benefits under the state compensation act. 
Szumski v. Dale Boat Yards, Inc. Sup Ct. 

Maritime Tort Actions Involving The Death Of A 
Seaman On The High Seas, by Nathan Baker 


ADOPTION 


In construing wills of decedents dying pricr to 
July 21, 1966, a child adopted by a stepparent pur- 
suant to the marriage of the latter to one of the 
child's natura! parents is not entitled to rights of 
inheritance from or through the other natural 
parent. Re: Estate of C. Franklin Wolf. Chan Div. 

The 1966 amendment to N.J.S.A. 9:3-30 is not to be 
applied retroactively. Re: Estate of C. Franklin 
Wolf. Chan Div. : 

Child adopted in 1929 under statute and decree which 
expressly preserved right of inheritance from 
natural mother did not lose that right when present 
statute which does not preserve such right was 
passed in 1953. Nickell v. Gall. Sup Ct. 

Subsequent marriage of natural parents does not 
have the effect of making the father’s consent 
essential to the adoption of a child voluntarily 
surrendered by the mother. Re: T. App Div. 

Court has inherent jurisdiction to appoint guardian 
ad litem for child in adoption proceeding. Re: 
Adoption of Children by N. App Div. 

Where parent does not consent to adoption, all doubts 
are to be resolved in favor of preservation of na- 
tural parent-child relationship. Re: Adoption of 
Children by N. App Div 

Although natural parent’s consent to adoption is not 
required, court should not order adoption absent 
such consent until proposed adoptors clearly prove 
unfitness, abandonment or neglect by parent or 
other reason why adoption is in child’s best inter- 
est. Re: Adoption of Children by N. App Div. 


AGENCY 


A garageman who authorizes another to make repairs 

is equally responsible for defective work whether 

he has borrowed the employee of another or has 
contracted directly to have the work done. Irianne 

v. Dimond T. of Hudson Cty Inc. App Div. 

private employer of one who is also a notary pub- 

lic may not be charged vicariously with the 
notary’s neglect in public office; to establish em- 
ployer’s liability it must be shown the employer 
participated in the breach or led plaintiff to believe 
the notary was acting for the employer and on its 
responsibility. Commercia! Union v. Burt Thomas 

Aitken Const Co. Sup Ct. 

N.J.S.A. 17:22-6.2, defining an insurance broker as 
agent for an insured, does not apply to character- 
ize the agency of the broker in the collection of 
premiums when the insurer has entrusted the 
broker with the delivery of the policy. Mt. Vernon 
Fire Ins. Co. v. Gillian. App Div 

N.J.S.A. 17:22-6.2a, providing that the broker to 
whom the insurer delivers the poliey is authorized 
by the insurer to receive payment of the premium 
is a codification of existing New Jersey common 
law. Mt. Vernon Fire Ins. Co. v. Gillian. App Div. 

Where a broker is entrusted by the insurer with the 

delivery of the policy, the insured in making pay- 
ment may safely rely on the implied authority of 
the broker to collect the premium as an agent of 
the insurer. Mt. Vernon Fire Ins. Co. v. Gillian. 
App Div 

A personal injury claimant is chargeable with 
notice of requests made to his attorney prior to 
suit that the claimant submit to a physical exam- 
ination. Levine v. Scaglione. App Div. 

An insurance agency is not liable for the acts of an 
insurance agent who submits fraudulent loan ap- 
plications falsely evidencing the issuance of insur- 
ance policies where the evidence demonstrates 
that the finance company could not justifiably rely 
upon the forged verifications subsequently submit- 
ted by the agent. National v. National. Law Div. 

Generally the release of a tort claim against a serv- 
ant also releases the master whose liability de- 
pends upon respondeat superior. but the master is 
not released where there is no proof that the other 
party knew of the employment relationship when 
he made the release. Rossum v. Jones. App Div. 
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AIRPLANES 


The extent of permissible deviation from company 
orders in determining whether an accident was 
work-connected is much less with an airplane than 
with a company automobile. Homeyer v. H & H 
Thermostats. Inc. Div. Workmen’s Comp. 





ALCOHOLIC BEVERAGE CONTROL 


Suspension of liquor license for permitting perfor- 
mance using obscene language on licensee’s prem- 
ises does not violate right of free speech. Jeanne’s 
v. A.B.C. App Div. : ar 

A plenary retail consumption liquor license may be 
transferred from a motel to adjacent premises for 
use “in connection with” the motel. Springfield v. 
Andover. App Div. : prec Ie 

N.J.S.A. 33:1-12.20 does not require that proposed 
new facilities for retail consumption of alcoholic 
beverages be limited to the needs of the motel and 
its guests. Springfield v. Andover. App Div. 

Rule.5 of the ABC should be supplemented by a 
regulation which, while permitting apparent homo- 
sexuals to assemble in and_ patronize licensed 


NUAL INDEX 


82 


97 
521 


427 


618 


618 


618 


211 


427 


458 


747 


. 778 


. 731 


51 


763 


establishments, prohibits overtly indecent conduct 
and public displays of sexual desires manifestly 
offensive to currently acceptable standards of pro- 
priety. One Eleven v. ABC. Sup Ct. 

A regulation prohibiting the mere congregation of 
apparent homosexuals in taverns is unreasonable 
and legaily unsupportable. One Eleven v. ABC. 
Sup Ct. mit : 


ALIMONY 

Alimony is not susceptible of a contingent or per- 
centage fee arrangement between a wife and her 
attorney. Blain v. Blain. Chan Div. ‘ 

Alimony is not susceptible of assignment by the wife 
to another. Blaine v. Elaine. Chan Div. 

Workmen's compensation payments may be reached 
for support for a wife and children notwithstand- 
ing the provision of R.S. 34:15-29 exempting such 
payments from claims of creditors. Steller v. 
Steller App Div. 

The extent to which compensation payments may be 
reached for family support obligations depends 
upon the special facts of the particular case. Stel- 
ler v. Steller. App Div. 


AMENDMENTS 

The trial judge's discretion under R.R. 4:15-1 is not 
so broad as to permit an amendment which is un- 
fair to the other party who would be substantially 
prejudiced thereby. Keller v. Pastuch. App Div. 

Where there was a mistake in naming the party 
defendant of which the named defendant, the real 
party in interest, and its insurance carrier were 
fully aware, and which they compounded by their 
conduct and silence, the proper defendant may be 
substituted by amendment notwithstanding the 
expiration of the statute of limitations. Rooney 
v. Coraggio. App Div. 


ANNEXATION 
A Township's refusal to consent to the detachment of 
an island and its annexation by another township 
was unreasonable in view of the island’s geograph- 
ical proximity to the second town, its dependence 
on that town for emergency fire and police pro- 
tection as well as water, and the minimal loss of 
revenue to the first town. West Point Island Civic 
Assoc. v. Township Committee of Dover. Law Div. 
Under R.S. 40:43-26 a governing body may not refuse 
to consent to the detachment of part of its terri- 
tory if its reasons are arbitrary or not related to 
reasonable criteria. West Point Island Civic Assoc. 


v. Township Committee of Dover. Law Div. 
ANNULMENT 
Held, the proofs were insufficient to establish a pre- 
marital fraudulent intent not to have children. Wil- 
hams-¥. Weil: Ape Dees ook cde dadadaceda swans ; 
The subsequent failure of a spouse to fulfill pre- 
nuptial promises, express or implied, does not 


establish that he had no intention of performing 
his marital obligations at the time of the marriage. 
Williams v. Witt. App Div. ......... 


ANTI-TRUST 


Federal Jurisdiction — Declaratory Judgments. Tri- 
angle v. Wheeling. U.S.D.C. 
APPEALS 


In the absence of an agreement .to the contrary, a 
taxpayer does not waive his right to appeal to the 
Division of Tax Appeals by receiving and retaining 
tax refunds paid by a municipality in accordance 
with the assessment reductions granted by the 
County Board. National Shoe Sales, Inc. et al v. 
New Brunswick Div of Tax Appeals 

Defendant cannot on appeal assert error in admis- 
sion of his unsigned statement where his competent 
counsel advised the trial court he had no objection 
to its admission. State v. Gaines. Sup Ct. 

Appellate courts are not required to make new find- 
ings of fact in compensation cases; they should not 
reverse fact-findings based on sufficient credible 
evidence. Szumski v. Dale Boat Yards, Inc. Sup Ct. 

A merger consummated while an appeal is pending 
does not make the appeal moot; however, since the 
equities of undoing the merger then must be 
weighed the better practice is to seek a stay pend- 
ing the appeal. Brundage et als v. N.J. Zine Co. 
Sup Ct. 

The Law Division review of the validity of a blight 
determination is not limited to the record made 
before the planning board and governing body; 
further testimony and documentary evidence may 
be introduced on the issue of whether the declara- 
tion of blight was supported by substantial evi- 
dence. Lyons v. City of Camden. Sup Ct. 

A ‘Close’ Look At Appellate Review Of Workmens 
Compensation, by Harold J. Ruvoldt, Jr. 

Error in the exclusion of plaintiff's extra-judicial 
statement may not be harmless, even though the 
evidence is otherwise fully developed by the plain- 
tiff’s triai testimony, where corroboration might 
a affected the result. Lieberman v. Saley. App 

iv. i 

The judiciary can interfere with Board’s determina- 
tions relating to discontinuance of railroad service 
only when such determinations are plainly shown 
to be arbitrary. Re: Erie Lackawanna R.R. Co. 
Sup Ct. ee oa . 

Although the issue was substantial and a stay pend- 

ing appeal should have been granted, the failure 

to grant a stay made moot the question of whether 
the municipal body should have been permitted to 
continue notwithstanding the illegality of the 
voting provision in the statute establishing it and 
whether the Attorney General alone had standing 
to attack the statute, since the body has in the 
meantime gone out of business. Humble Oil et al 
v Wojtyeha. Sup Ct. 
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Appeals, Cont’d 

An appellant may be relieved of its failure to name 
the employer in the notice of appeal from the 
Board of Review and to serve it with a copy, as 
required by R.R. 4:88-8(a), where it did substan- 
tially comply, giving actual warning by sending 
the employer’s counsel a copy of the notice at the 
time of filing, even though it did not intend to 
“serve” the notice. Amico v. Board of Review. 
Sup Ct. 

The successful party in a declaratory judgment action 
may not appeal on the ground of lack of jurisdic- 
tion from a judgment declaring that its chattel 
mortgage constituted a valid first lien on certain 
equipment where the record before the trial court 
presented a controversy between adverse interests 
and the trial court's discretion to grant declaratory 

properly exercised. Bress v. L. F. Dom- 

merich et al. App Div 

Appeal by class representatives 
action to invalidate restrictive 
prohibiting alienation except to persons approved 
by association of lot owners must be dismissed in 
the absence of a showing that the non-party lot 
owners are substantially prejudiced by the judg- 


relief was 


appointed by the 


court in covenant 








ment below. Conover v. Packanack Lake et al. 
App Div. 

A jury's verdict will not be set aside as against the 
weight of evidence unless it ctearily and convinc- 
ingly pears the verdict was the result of mistake, 
parti prejudice or passion. State v. Aviles. 
S Dp ca 

When the charge is. attacked as erroneous in part, 
th appellate tribunal does not treat excerpts 
therefrom in isolation but examines it as a whole 

1 if on such study prejudicial error does not 


appear, the verdict must stand. State v. Council. 
t 


Sup Ct 





Boards of Health have the right to appeal from 
“acquittals’” in summary proceedings brought for 
the collection of penalties under ordinances passed 
by Boards of Health. State v. Shaiit pp Dir 

Where significant issues of damages were submitted 
to the jury id it appears that the jury never 

ee those issues, errors in the charge as to 
jae ves are of no avail to plaintiffs on appeal. 


Paplen v. Haines App Div 
Before an error involving the qe 
constitutional right can be held harmless, the re- 
viewing court must be satisfied beyond a reason- 
able doubt that the error did not contribute to the 
i defendant's conviction. State v. McE!roy. App Div. 
A completed trial should not be nullified for defici- 
encies in a record unless after a thorough effort to 
correct the record pursuant to R.R. 1:6-6 it clearly 
appears that the transcript is so inaccurate as to 
prevent a fair appellate review of the alleged trial 
errors. Kent v. County of Hudson. App Div 
ABRITRATION 
The ques 
ance procedure should | 
portance to the parties 
arbitrability to be 
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courts 


of a federal} 








stion of which branch of a bifurcated griev- 
be used, while of great im- 
is still one of procedural 
decided by the arbitrator and 
Standard v. Local Union No. 560. 








f a claim of wrongful discharge, 
does not have an absolute i to 
employee as its first witness 


Eazor Express Ine. App Div. 





call > discharged 
Local Union 560 v 
ARREST 

Defendant's action in throwing a package of heroin 
out of a window after the police had knocked but 
before they gained admission to defendant's resi- 
dence was a direct result of attempt by police to 
make an illegal arrest and search: hence the evi- 
dence is inadmissible. State v. Orr. App Div. 

An arrest occurred only when a policeman, having 
determined to take defendant into custody for the 
purpose of a Breatholizer test. ordered him into 
the patrol car for transportation to headquarters 
and not at an earlier point wheve a different officer 
ordered him to pull over in order to check his 
identification and to ascertain the reason that his 


car Was Weaving from side to side. State v. Har- 
batuk. App Div. 

A police officer, under appropriate circumstances. 
may temporarily detain a person for on sis _Street 
interrogation without making a formal arrest upon 
probable cause. State v. Dilley. Sup Ct 

As an incident to the right to temporarily detain and 
interrogate a police o or may make a limited 





search of the person 
State v. Dilley. 
An arrest may 


if requi 
Sup Ct. 

without a formal declaration of 
ficer indicates an 
into tody 


red for self protection 


occur 
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contro} 
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The Defense Of Indigent 
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: For The Assignment And 


And Compensation 


ATTACHMENT 
nt ¢ savir account may be made by 
nder R.R. 4:77-12‘e) with- 


seizing th 


out ng th or enjoining its negotia- 
tion. American v. V App Div. 


vings account passbook which is in cus- 
s may not be a ject to levy. the account 
hich is not in legis is a chose in 
bject to levy. American v. Vella. App Div. 
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The proviso in N.J.S. 2A:26-1 that the Attachment 
Act shall be liberally construed as a remedial law 
for the protection of both resident and nonresi- 
dent creditors is not a legislative mandate to bar 
the doctrine of forum non conveniens. S. D. Sales 
Corp v. Doltex Fabrics Corp. App Div. 


ATTORNEY AND CLIENT 

It is unethical for attorney to represent either bor- 

rower or lender in usurious transaction. In re 
Giordano; In re Henneberry. Sup Ct. 

It is unethical for lender’s attorney to close loan 
transaction where it is obvious transaction involves 
overreaching by borrower's attorney practiced 
upon his own clients. In re Giordano; In re Henne- 
berry. Sup Ct. 

Charge io borrowers by 
gagee of $300 for legal 


second mort- 
in $3,000 


attorney tor 
services involved 











joan held excessive. In re Giordano; In re Henne- 
berry. Sup Ct 

Fee of $2.650 charged by attorney representing de- 
fendant arrested for carnal abuse where attorney 
succeeded easily in having criminal charge reduced 
to attempt. was exhorbitant and unconscionable 
In re Giordano; In re Henneberry. Sup Ct. 

A} nal injury clzimant is chargeable with notice 
of requests made to his attorney prior to suit that 
he claimant submit to a physical camination. 
Levine v. Scaglione App Div. 

Good faith reliance on advice of counse o defense 
to action conversit McGlynn v. Schultz. App 
Diy 

Vhie rney-client privilege d¢ ar e State 
oO endant from cailing the who ap- 
peared for defendant at his pi arv hearing: 
the I is a competent witness as to defend- 
I ral ppea nce be ing u nN lefend- 
a ck i that he had been beate i e police 
S 1 unicello. Sup ¢ 
aintiff’s attorncy in action broug! ind F¢ il 
Tort Claims A may apply to court to tix his fee 

d client has no right to i up ury trial of 
reaso bilenes oi fee > irt \ U.S.A. et al. 
U.S. Ct of App 

Alimony is not susceptible of a contingent or per- 
centage fee arrangement between a wife and her 
attorney. Blaine v. Blaine. Chan Div 


It is not proper for attorney to represent tw 
ants one of whom pleads guilty 
of the other. State v. Eb 


o defend- 
and testifies at the 
App Div. 


trial yinger 


ATTORNEY GENERAL'S OPINIONS 


The meaning of “arrest” in the Implied Consent Law 


(N.J.S.A. 39:4-50.4) 

Loyalty oath required of teachers under N.J.S.A. 
18:13-9.1 and 41:1-3 does not violate constitutional 
rights 

ATTORNEYS 


An administrator ad prosequendum, who is not him- 
self a duly admitted New Jersey attorney, may not 
prosecute an action or appeal pro se in behalf of 
the ciass of next of kin of the decedent. Kasharian 
v. Wilentz. App Div 

How To Improve Your 


Deskside Manner. by Herbert 


Greenstone 

Joint Report Of Special Committees Appointed By 
The New Jersey Supreme Court And The New 
Jersey State Bar Association To Consider Spevack 
v. Klein 

Regulation Would Exclude Certain Receipts From 






Tax On Attorns 
Supreme Court Again Asked To Permit Practice By 
Lawyers In Corporate Form 
Notice Re: Bar Admission To Applicants for Admis- 
to the Bar Examination Who First Qualified 
Under Former Rules of the Supreme Court: 


sion 





Ruling On Application Of Unincorporated Business 
Jie op, ee COR FO 2 ye rn ar 
H.R. 10, by Laurence Reich ..........cs086 

t 
ATTORNEY'S FEES 


Counsel fees for services rendered prior to filing of 
petition for reorganization and thereafter can only 
be allowed by court & cannot be deposited in 
advance by debtor with atty. Re: Imperial “400” 


ATTORNEY'S LIENS 
Bankruptey—Prioriiy of 
U.S.D.C 
AUTOMOBILES 
Legal title cannot be considered transferred until the 
parties reseed complied with the rules of 
the Division o tor Vehicles. Velkers. Jr. et al v. 
Giens Falls et ay a Div. 
A driver temporarily blinded by the sun should take 
immediate action to restore his vision. and, if nec- 
slow down or stop. Levine v. Scaglione. 
Div. 
> keeper holding car as security for unpaid bill 
ier duty to exercise reasonable care in safe- 
arnell v. Rohrer Chev Co. Ince. v. 


Liens. Home v. Gigi. 


Pee 






ng the car 


KeeDi 


General Accident Fire & Life Assur Corp Ltd. 
App Div 

The Keeton-OConnell Plan In Summary. Basic 
Protection for the Traffic Victim—A Blueprint for 
Reforming Automobile Insurance. by Robert E. 


Keeton and Jeffrey O'Connell 


Opposes Basic Protection. Asks Jury Adversary Sys- 


tem Support 
The Keeton-O’Connell Plan—Pro And Con 
BAIL 
U.S. Court Upholds Travel Ban In Rap Brown Case 
BAILMENTS 


Garage keeper holding car as security for unpaid bill 
is under duty to exercise reasonable care in safe- 
keeping the car. Parnell v. Rohrer Chevrolet Co. 
Inc. v. General Accident Fire & Life Assur Corp 
Ltd. App Div. 


BANKRUPTCY 

Bankruptcy Law—Modern 

Attorneys Liens—Priority 
U.S.D.C. 

Counsel fees for services rendered prior to filing of 
petition for reorganization and thereafter can only 
be allowed by court and cannot be deposited in 
advance by debtor with atty. In re Imperial “400” 


Trends, by Asa S. Herzog 
of Liens. Home v. Gigi. 


554 


321 


458 


475 


569 


603 


746 


812 


841 
841 


147 


705 
809 


815 


619 


Despite the terms of 11 U.S.C. $624, an order con- 
firming a reorganization plan does not bar a non- 
participating creditor, whose existence and address 
were known to the trustee, where the notices 
ordered to be mailed to known creditors were not 
sent to such creditor. Re: Harbor Tank Storage Co. 
Ct of Appeal 

The fact that a creditor knows of the initiation of 
reorganization proceedings does not of itself place 
a burden on the creditor to file an appearance or 
claim in the proceeding before receiving notice to 
do so: a creditor has every right to assume that he 
will be sent all the notices to which he is entitled 
the Bankruptcy Act. Re: Harbor Tank 

ge Co. Ct of App 
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BANKS 


It is not 





defense to claim for breach of warranty 
V.J.S.A. 12A:4-207 that plaintiff bank neg- 
ligently honored a check which bore an unauthor- 
ized endorsement and did not notify the defendant 





‘Po 

















bank of the unauthorized endorsement at once. 
S Co. v. Pascack Valley Bank & Trust 
i ) 

The 1 time after knowledge of the breach 
wit a claim for breach of warranty must 
be under N.J.S. 12A:4-207 (4) begins when 
tl crawer of the che tities his bank of its 
erro 1 honoring it, not when the check is pre- 
ent f payment, even though the ban} had ac- 
t ! 

m 
cack Val 

Under Ur 
« } wit 

each 
en \\ 
Tr 
Passai 
W e pr 
e 
loca loz sim i 
there was no violation of N.J.S.A. 17:9A-19 al- 


sh majorities of its out stock and 


thou standing 
directorships were to be he!d by stockholders and 
directors of another bank. Re: Application of 


3Zank. Sup Ct 
accounting to depositor can 

than one year after depositor 

required by N.J.S.A. 17:9A- 
229.2 que ling accounting as this sec- 
tion was not repealed by U.C.C. Duralite Co. v. 
N.J. Bank & Trust Co. App Div. 

The written notice requirement of N.J.S.A. 17:9A- 
229.1 et seq. applies to contest of bank’s accounting 
as well as the timely notice requirement of the 
U.C.C. which may be satisfied by oral notice. 
Duralite Co. v. N.J. Bank & Trust Co. App Div. 


Kenilworth State 

Suit contesting 
be brought no later 
serves written notice 
229.2 on bank 


bank’s 
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BAR ASSOCIATIONS 
New Jersey State Bar Association 
Program 


Annual Meeting 


New Jersey State Bar Association Committee and 
Section Reports 

Joint Report Of Special Committees Appointed By 
The New Jersey Supreme Court And The New 


Jersey State Bar Association To Consider Spevack 
v. Klein 

Report Of State Bar Committee On Juvenile Del- 
inquency 

Report Of State Bar Committee On Compensation 
For Victims Of Crime 

tate Bar Resolutions 

Remarks Of John J. Gibbons On Ascending To State 
Bar Presidency 

Report Of State Bar President Franklin H. Berry 

State Bar Secretary's Report 

Second Report Of N.J. State Bar Conflicts Of Inter- 
est Committee 

New Jersey State Bar Association Committee And 
Section Reports 

Report On Investigation Of Allegations Of Partici- 
pation By Legal Service Systems In The Newark 
And Plainfield Riots 


BAR EXAMINATIONS 
New Jersey State Bar Examination February. 1967 
New Jersey State Bar Examination July. 1967 


BASTARDS 
Acknowledgment of illegitimate child under the law 
of jurisdiction which is residence of the child at 
time of acknowledgment will be given same effect 
as though such acknowledgment had been rendered 
in New Jersey. Re: Spano. Sup Ct. 


BILLS AND NOTES 

Suit contesting bank's accounting to depositor can be 
brought no later than one year after depositor 
serves written notice required by N.J.S.A. 17:9A- 
229.2 on bank questioning accounting as this sec- 
a4 was not repealed by U.C.C. Duralite Co. v. 

N.J. Bank & Trust Co. App Div. 

The written notice requirement of N.J.S.A. 17:9A- 
229. 1 e seq. applies to contest of bank’ $s accounting 
as well as the timely notice requirement of the 
C Cc. C. which may be satisfied by oral notice. Dur- 

alite Co. v. N.J. Bank & Trust Co. App Div. 


BIRTH CONTROL 
The right to disseminate birth control information 
and the right of access to such information in 


+ 
} 
ii 


proper circumstances are constitutionally pro- 
tected, State v. Baird: Sup Ct. «2... o5.. ssc cisuss 
BLOOD 


The transfer of human —— by a blood bank to a 
hospital or to a patient by transfusion, for a con- 
sideration. is a sale. Jackson v. Muhlenberg Hos- 
pital. Law Div. 

The unavoidable presence of hepatitis virus in the 
blood furnished does not give rise to strict liability 
for the resuitant harm. Jackson v. Muhlenberg 
Hospital. Law Div. 

A blood bank may be held liable fur breach of its 
express warranty that it used the “utmost care” in 
the selection of its donors. Jackson v. Muhlenberg 
Hospital. Law Div. ; 

A blood bank and hospital « owe a ‘patient receiving a 
transfusion the duty of exercising reasonable care 
to avoid using blood containiag hepatitis virus. 
Jackson v. Muhlenberg Hospital. Law Div. 
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BLOOD TESTS 


Under proper conditions and safeguards defendant 
must submit to a blood test that may produce valu- 


able objective tacts bearing on guilt or innocence - 


and if he chooses to resist, the physician perform- 
ing the test together with other authorized per- 
sonnel may take such medically appropriate steps 
as they would use to control any difficult patient; 
only inappropriate force is condemned. State v. 
Cary. Sup Ct. 


BONDS 
Under N.J.S.A. 9:16-3 no bond may be exacted to 
secure a support order. State v. F. App Div. 


BOOKMAKING 
The mere possession by a bettor of a paper, docu- 
ment, slip or memorandum pertaining to a lottery 
play, and inscribed by the bettor solely as a mem- 
orandum for the convenience of his own recollec- 
tion. does not constitute a violation of N.J.S.A. 
2A:121-3'b). State v. Rucker distinguished. State 
v. Melamed. App Div. 

t is not necessary to prove that a tangible record of 
the bet was made in order to convict under the 
statute. State v. DeStasio. Sup Ct 

The State carinot be permitted, in the guise of expert 
testimony as to what lottery slips mean and how 
lottery operations are conducted. to convey to the 
jury that the particular defendant is a participant 
in syndicated crime being conducted by known 

gangsters. State v. Medero. App Div. 

It cannot be presumed that evidence of numbers 
operations by the defendant is necessarily evidence 
that he is a member of a syndicated gambling ring. 
State v. Medero. App Div. 

A telephone conversation between a police officer 
and a suspected bookmaker does not support a 
finding of reasonabie cause for the issuance of a 
search warrant where the person who answered 
the officer’s call did not accept the bet and was 
never identified as the defendant. State v. Kasa- 
bucki. App Div. 


cl 
on 


BUSINESS RECORDS 

Vhere. in connection with an autopsy, tissues and 
blood are submitted for testing and analysis to an 
independent laboratory. the reports of such tests, 
when made to the county physician and filed with 
his report, may be received in evidence where the 
requirements of N.J.S.A. 2A:82-35 are otherwise 
satisfied. Carroll et al v. Houtz et al. App Div. 

The cover page of a hospital record should be deleted 
before admission of the record into evidence where 
the cover bears no relation to the nature, extent of 
injuries or to the care and treatment given. Smith 
v. Ist Nat'l Stores et al. App Div. 

A broker's purchase and sale confirmation slips are 
admissible as business entries even though they 
may be styled self-serving. Scott v. Greengos. App 
Div. 

The medica! diagnosis made by the treating physi- 
cian is part of the patient’s medical record admis- 














sible under the Business Records as Evidence Act, 
N.J.S. 2A:82-35. Falcone v. NJ. Beil Tel. Co 
App Div. 
\RELESS DRIVING 
\ motorist cannot be convicted of carele driving 
under N.J.S.A. 39:4-97 if the operaiion cf } notor 
vehicle is restricted to a metered parking !ot 
State v. Young. Middlesex Cty Ct 
RRIERS 
\ motor carrier violates the Elkins Ac n 
i rebate from a railroad. U.S. v. Pex 
‘arrier is not entitled to recover f g 
ym. a consignee on an interstate ship 









» carrier issued a paid b of lading to 
or and the consignee relied thereon. Missouri 


Natl Milling. U.'S.D.C 





rts—Negligence—Unsafe Condition of Supermar- 
Negligence—Unsafe Condition of Su; 1 
<et Floor Creates Inference of Storekeeper’s Neg- 


ligence. 
,\USATION 
Expert medical testimony is required to prove caus- 
ation where the injury claimed does not have an 
obvious relationship to the accident and is largely 


\SE NOTE 


subjective. Kelly et al v. Borwegen et al. App Div. 
HARITABLE CORPORATIONS 


A non-profit hospital may relocate in an adjacent 
municipality even though the intention of the 
original incorporators and donors was that the hos- 
pital forever remain within the original city limits. 
City of Paterson v. Paterson Gen’l Hosp. Chan Div. 

Decision of hospital's trustees to build a new hospital 
in an adjacent municipality held justified on the 
evidence. City of Paterson v. Paterson General 
Hospital. Chan Div. 


CHARITABLE IMMUNITY 
Statute granting immunity is liberally construed and 
bars recovery by even a casual beneficiary of de- 
fendant’s works. Peacock v. Burlington. App Div. 


‘HARITIES 
Legacy to medical school which was in active oper- 
ation at date of testator’s death vested at that time 
and was not divested by cessation of school’s oper- 
ations prior to date of distribution of estate. Mont- 
clair Nat. Bk & Tr Co. et al v. Seton Halil College 
of Medicine etc. App Div. 
CHECKS 
It is not a defense to claim for breach of warranty 
under N.J.S.A. 12A:4-207 that plaintiff bank neg- 
ligently honored a check which bore an unauthor- 
zed endorsement and did not notify the defendant 
dank of the unauthorized endorsement at once. 
County Trust Co. v. Pascack Valley Bank & Trust 
Co. App Div. 
The reasonable time after knowledge of the breac 
within which a claim for breach of warranty must 
be made under N.J.S. 12A:4-207 (4) begins when 
the drawer of the check notifies his bank of its 
error in honoring it, not when the check is pre- 
sented for payment, even though the bank had ac- 
tual notice that the payee was in receivership at 
the time of presentation. County Trust Co. v. Pas- 
cack Valley Bank & Trust Co. App Div. 
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Where checks payable to a defendant presumably 
bore the genuine signature of the maker and there 
was no proof of fraud or dishonesty in their pro- 
curement or of knowledge that they were worth- 
less or that the account had been closed, proof of 
fraudulent intent under N.J.S.A. 2A:111-1 was lack- 
ing and the presumption of intent set forth im~. 
N.J.S.A. 2A:111-16 was not applicable. State v. 
Fladger. App Div. 


CHILDREN 
A possessor of land is not liable for injuries sus- 
tained by a trespassing child struck by a car after 
coasting on a sled down a snow covered hill and 
slope extending from the rear of a food market 
parking area to the street level where the condition 
was not artificial, but a natural one, not involving 
an unreasonable risk of death or serious bodily 
harm, and the child was aware of the peril. Ostro- 


ski v. Mt Prospect Shoprite et al. App Div. 279 


Even if the child was a licensee, the possessor is not 
liable where the child admittedly appreciated the 
danger of coasting down the slope into a public 
street. Ostroski v. Mt Prospect Shoprite et al. 
App Div. 

An action under N.J.S. 9:16-1 et seq. for the support 
and education of a child born out of wedlock may , 
be maintained by the mother against the New 
Jersey putative father even though she was a mar- 
ried woman living in Pennsylvania at the time the 
child was conceived and born and at the time the 


action was instituted. Kowalski v. Wojkiwski, 19 
N.J. 247 (1955) expressly disapproved. Broecker 
v. Overholp. Sup Ct 586 


LIGHTS 

The factors fhentioned in Booker v. Board of Educa- 
tion of Piainfield are relevant oniy on the question 
of whether a given integration plan is acceptable 
and need not be considered in determining whether 
de facto segregation existed where the local school 
board’s own figures indisputably show racial im- 
balance. Elliot v. Board of Ed. Neptune. App Div. 278 

In view of the strong public policy underlying the 


rental of real estate, the courts should grant appro- 

priate interim injunctive relief to preserve the 

subject matter of a proceeding pending before the 

Division of Civil Rights so as to make the premises 

available to the complainant should his assertion 

of discrimination pe upheld. Pfatt v. Palermo. 

App Div. 667 
An applicant for a firearms purchaser identification 

card can be constitutionally denied a permit upon 

his refusal to answer questions as to his member- 

ship in organizations advocating the use of violence 

to overthrow government or to deprive others of 

their constitutional rights. Re: Application of Wal- 

ter Marvin, Jr. App Div 714 
Actions under the Federal Civil Rights Act are con- 

trolied by the statute of limitations of the State 

in which the cause of action arose. Hughes v. 


Smith. U.S.D.C. 197 


CIVIL SERVICE 


A disabled veteran is not entitled to the position 
of County Welfare Director immediately upon 
certification of the list les and where list 
was reduced to two at time for ap there 
was no duty to appoint Laviiz 
v. Civil Serv. App Div 230 
The veteran's preference granted } 
et seq., does not apply to tern} 
employment. Lavitz v. C >] : 
N.J.S.A. 11:21-5.2 refers only to those municipalitie 
where Civil Service had l 
the time of its passage in 1951 anc 
cation to West Paterson 
1i until eight years 
ACTIONS 
Appt by class representatives appointed the 
court in action to invalidate restrictive covenant 
prohibiting alienation except to persons approved 
by association of lot owners must be dismissed in 
the absence of a showing that the non-party lot 
owners are substantially prejudiced by the judg- 
below. Conover v. Packanack Lake et 
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COLLECTIVE BARGAINING 
Actions taken by local, state and national teachers’ 
associations. threatening the imposition of charges 
of breach of professional ethics or other action 
gainst persons who might seek employment with 
a local school system are not permitted under Art. 
1, par. 19 of the N. J. Constitution. Bd of Ed. Boro 
of Union Beach v. N.J. Education Association. 
Chan Div. 
The ernployees of a public school system do not have 
collective bargaining rights. Bd of Ed. Boro of 
Union Beach v. N.J. Education Association. Chan. 


al. 





a 








an action against a common carrier such as a taxi, 
e doctrine of res ipsa ioquitur permits a jury to 
> negligence where plaintiff's only evidence is 
t the cab made a sudden, abrupt stop throwing 
from the seat, and calls upon the carrier to 
expl: the sudden stop. Pope v. Veterans Taxi 
Serv. App Div. 
EALED WEAPONS 
Th ere unexplained presence of a gun concealed 
at worn by or belonging to one passenger in 
does not under N.J.S.A. 2A:151-7 justify 
ee iction of another passenger for unlawful 
, State v. Lewis. App Div. 


761 





=MNATION 
here the power to condemn exists, the 
land to be taken as well as the loca- 
s within the discretion of the con- 
t discretion will not be interfered 
surts in the absence of fraud, bad 
mstances revealing arbitrary or cap- 
1. Texas v. Wildlife et al. Sup Ct. . 
Existence of an alternate route for a pipeline which 
will reasonably serve the utility’s purpose and 
which. if utilized, will avoid visiting on the con- 
demnee’s land the significantly disproportionate 
damage which the originally intended route would 
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cause, is a matter which rationally relates to the 
issue of arbitrariness. Texas v. Wildlife et al. 
Sup Ct. Britt sh ¥: 

The ultimate burden of proving arbitrariness in the 
choice of route is on the condemnee but where it 
introduces reasonable proof of same, the burden of 
going forward shifts to condemnor. Texas v. Wild- 
life et al. Sup Ct. : 

Within reasonable limits the fact that an alternate 
route will be more expensive should not deter its 
selection if the public convenience and necessity 
are better served thereby; and if opposition thereto 
is based on cost, evidence of the same should be 
treated as part of the condemnor’s burden of 
meeting the condemnee’s prima facie case. Texas 
v. Wildlife et al. Sup Ct. 

Where a condemnee is not a public agency or public 
utility and had no federal or state power of con- 
demnation it is not qualified under the prior 
public use doctrine. Texas v. Wildlife et al. Sup Ct. 

Apportionment Of Taxes On Real Estate In Eminent 
Domain, by Walter Goldberg 

Under R.R. 4:92-8 costs are allowable against the 
State in a condemnation action as an exception to 
N.J.S.A. 2A:15-60. State v. Dilley. Sup Ct. 

The Highway Commissioner acted in the best inter- 
ests of the public and within the statutory author- 
ity vested in him by N.J.S.A. 27:7A-4.1 by deciding 
to condemn the entire tract where the portion not 
needed for the normal right-of-way was too small 
to comply with the zoning ordinance and the vaiue 
of the entire tract was little more than the value 
of the major portion needed for highway purposes. 
State v. Buck. App Div. 

The fact that the private interests of an adjoining 
landowner may be incidentaliy subserved will not 
defeat a condemnation proceeding if the taking is 
in the public interest. State v. Buck. App Div. 

It is arbitrary for a jury to add $190,800 to the value 
of a parcel of land because of its historicai associa- 
tion without expert testimony to guide it as to the 


monetary value of that factor. State v. Wemrock 
Orchards & N.J. Bell Tel Co. Sup Ct 
Trial Court's finding that condemnors choice of 


be disturbed where 
Texas v. Wildlife. 


route was reasonable will not 
sustained by ample evidence 
Sup Ct. 

Condemnation may be for a public use even though 
the immediate enjoyment of the parcel taken is 
limited to a single person. State of NJ v. State 
Highway Commr v. Totowa Lumber etc. App Div. 

“Public use” is synonymous with public benefit or 
advantage and a use is not denominated publie or 
private by simply reiying on the number of per- 
sons it serves. State cf NJ v. State Highway Commr 


v. Totowa Lumber ete. App Div. 
CONFESSIONS 
Where a police officer testified that defendant's 
statement was freely and voluntarily given after 


he had been advised of his rights and it was admit- 
ted into evidence without a preliminary determina- 
tion by the court as to its voluntariness but without 
objection, there was no plain error. State v. Gainer 
App Div. 

Defendant was not prejudiced by the failure to 
charge on voluntariness where there was no funda- 









mental difference between his testimony on the 
witness stand and the version of the events sei 
forth in a statement admitted into evidence. State 
v. Gainer. App Div. 

Although there is no constitutional compulsion to 
hold hearings to determine the voluntariness of 
confessions in advance of trial there is enough to 
be said in favor of the procedure to place it on the 

senda for discussion at the Judicial Conference. 


State v. Green. Sup Ct. 


No constitutional warnings are required as a pre- 


requisite to the admission into evidence of frecly 
given non-custodial statements. State v. Rudd. Sup 


Ct 

The Constitution does not require that the hearing 
by the trial judge on the issue of voluntariness of 
a confession must be held outside the presence of 
the jury. State v. Broxton. Sup Ct. : 

Neither R.R. 3:2A-6 nor R.R. 3:5-5(b) authorizes a 
osretrial motion to suppress a confession or admis- 
sions allegedly obtained as a result of an illegal 
search. State v. Ferrara. App Div. 

The Miranda rule applies only to cases tried for the 
first time after June 13, 1966; where a retrial is 
ordered of a case in which the initial trial began 
prior to that date, the pre-Miranda test of volun- 
tariness and not the Miranda rule is to be applied 
in determining the admissibility of a confession. 
State v. Vigliano. Sup Ct. 

The warning and waiver requirements of Miranda 
apply to cases in which trials began after June 13, 
1966 even though the statements were obtained 
prior to the date of Miranda. State v. Travis. Sup 
Ct. 

Under State and Federal decisions, U.S. v. Miranda 
need not be applied to cases tried before June 13, 
1966. State v. Lowery. Sup Ct. 

Trial judges should use the reasonable doubt stand- 
ard in ail future hearings on the voluntariness and 
admissibility of confessions. State v. Yough. Sup Ct 

Waiver by an accused of his right to silence and 
right to counsel need not take a designated legal 
terminology. State v. Yough. Sup Ct. 

Pretrial exclusionary motions addressed to confes- 
sions are not to be entertained pending the promul- 
gation of formal rules authorizing such practice. 
State v. Yough. Sup Ct. 

Admissions by a man who understands his situation 
and which are volunteered or in response to 
eral on the scene police questioning as to facts 
surrounding a crime and not the product of any 
interrogation or compelling influence are not sub- 
ject to Miranda even though made while he is 

technically in custody. State v. Gosser. Sup Ct 


CONFLICT OF INTEREST 

Second Report Of N. J. State Bar Conflicts Of Inter- 
est Committee 

An ordinance regulating quarries passed by mem- 
bers of a town council holding a residual stock 
interest in one of two local quarrying concerns will 
not be invalidated for conflict of interest absent 
fraud or disservice to the public. Cranberry Lake 
Quarry Co. v. Johnson et al. App Div. 
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CONFLICTS 

Where the employment relation is sufficiently local 
in character that the state has a valid interest in 
providing its compensation remedy, an employee 
injured on navigable waters may receive compens- 
ation under the New Jersey law in addition to 
benefits under the federal compensation act. Han- 

. sen v. Perth Amboy Dry Dock Co. Sup Ct. 

The state law yields to federal exclusivity only when 
the grant of state compensation benefits would 
actually work substantial prejudice to the national 
maritime law. Hansen v. Perth Amboy Dry Dock 
So. Sup Ct. .....: ve oatteee : 

A state may validly apply its compensation law to a 
land-based worker who is injured or killed while 
engaged in maritime work on navigable waters; 
the availability of a federal compensation remedy 
does not deprive the state of jurisdiction over a 
claim for benefits under the state compensation 
act. Szumski v. Dale Boat Yards, Inc. Sup Ct. 

In a New Jersey action to recover for personal in- 
juries sustained in an automobile accident in Ohio, 
a guest can recover against his host on evidence of 
ordinary negligence and need not show wilful or 
wanton misconduct where the host-guest relation- 
ship was formed and was to end in New Jersey and 
the car is insured, if at ali, under rates applicable 
to New Jersey. Melik v. Sarahson. Sup Ct. 

The rule of lex loci delicti should not be applied 
mechanically in cases where it might work an 
unjust result having no relation to the purposes 
and policies behind the foreign law. Melik v. 
Sarahson. Sup Ct. 

The doctrine of stare decisis does not preclude the 
adoption of a choice of jaw principle in tort cases 
which is considered responsive to the purposes and 
policies of the law. Melik v. Sarasohn. Sup Ct. 

Status and relationship of one person to another are 
fixed by iaw of state or country having jurisdiction 
to grant the status so claimed. Re: Spano. Sup Ct 

Acknowledgment of illegitimate child under the law 
of jurisdiction which is residence of the child at 
time of acknowledgment will be given same effect 
as though such acknowledgment had been rendered 
in New Jersey. Re: Spano. Sup Ct. 


CONSPIRACY 
Neither logic nor policy requires that the conviction 
of one conspirator be set aside because the indict- 
ment against a co-cunspirator is voluntarily dis- 
missed. State v. Goldman. App Div. 


CONSTITUTIONAL LAW 

Defendant cannot on appeal assert error in admission 
of his unsigned statement where his competent 
counsel advised the trial court he had no objection 
to its admission. State v. Gaines. Sup Ct. 

Suspension of liquor license for permitting perfor- 
mance using obscene language on licensee’s prem- 
ises does not violate right of free speech. Jeanne’s 
v. A.B.C. App Div. 

Isolated comment by attorney for co-defendant upon 
defendant's failure to testify in own behalf was 
not ground for mistrial where trial judge gave an 
immediate and foreeful curative instruction. State 
v. McLaughlin et al. App Div. 

Sworn statement voluntarily given pclice by defend- 
ant prior to his being arrested or charged with 
crime, is admissible and may be used as basis of 
indictment for false swearing. State v. Boscia. 
App Div. 

In trial for false swearing where defense presents 
no witnesses directly contradicting State's wit- 
nesses, Prosecutor's comment that State's testi- 
mony is uncontradicted does not infringe on de- 
fendant’s privilege not to testify. State v. Boscia. 
App Div. 

It is error to cross examine defense witness about his 
claiming Fifth Amendment before the Grand Jury 
where effect of this evidence on witness's credibil- 
ity is outweighed by prejudice to defendant. State 
v. Boscia. App Div. 

Statute granting tenure to building inspectors ap- 
pointed in cities of the second class is constitu- 
tional. Williams v. Smith. App Div. 

Supp!ementai local emergency railroad device re- 
quirements, such as flagging and block systems, 
which do not impair the design or sweep of the 
federal regulations will be upheld against a claim 
of preemption. Penn. R.R. Co. v. Bd. of Public 
Utility Comm. Sup Ct. 

Flagging requirements may constitutionally be im- 
posed by a state agency where the local safety 
interest is great, the need for-uniformity is slight. 
and the burden on intersiate commerce is minimal. 
Penn. R.R. Co. v. Bd. of Public Utility Comm. 
Sup Ct. 

There is no requirement. absent a request so to 
charge. that the court charge that no adverse in- 
ference can be drawn from defendant's failure to 
testify. State v. Aviles. Sup Ct. 

Although there is no constitutional compulsion to 
ho!d hearings to determine the voluntariness of 
confessions in advance of trial there is enough to 
be said in favor of the procedure to place it on the 
agenda for discussion at the Judicial Coxference. 
State v. Green. Sup Ct. 

Attempted state regulation of ship advertising offends 
the Commerce Clause of the Constitution inas- 
much as the subject matter is national in scope 
requiring uniformity of treatment. Cunard Steam- 
ship Co. et al v. Lucci and State of N.J. App Div. 

In the absence of a request by defendant there is no 
error in the trial court exercising its discretion 
whether to instruct the jury with respect to de- 
fendant’s failure to testify. State v. DeStasio. 
Sup Ct. 

There is no Constitutional infirmity in the Supreme 
Court providing, as a matter of administrative pol- 
icy, to have all sentencing in gambling matters 
handled by a single judge in each county. State v. 
DeStasio. Sup Ct. ; 

The establishment Clause of the First Amendment 
does not prohibit a school district from providing 
transportation for children attending parochial 
schools. Fox et al v. Bd. of Education of W. Mil- 
ford. Law Div. : : aS ae 

A -school district which provides transportation for 

+ parochial school children’ does not violate the sec- 
tidms of the State Constitution which cover relig- 
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ious liberty; prohibit the donation of public money 
and make the public school fund inviable. Fox 
et al v. Bd of Education of W. Milford et al. 
Law Div. 

A grandfather clause creating a classification de- 
pending upon a date alone is not necessarily in- 
vidious where the date is relevant to the legislative 
aim or is otherwise reasonably based. Shelton Col- 
lege v. State Bd. of Ed. Sup Ct. 

The Constitutional guarantee of free speech does not 
make impermissible the regulation by the State of 
the power of colleges to confer the bachelor degree. 
Sheiton College v. St Bd of Ed. Sup Ct. 

While factual support for legislative judgment is to 
be assumed, and in the absence of a showing 
contra a court will assume that the measure rested 
upon some rational basis within the knowledge 
and experience of the Legislature, a challenger 
may meet his burden by reliance on the face of 
the act or on facts within judicial notice or at least 
thereby shift to the defender the obligation to 
come forward with an affirmative factual support 
of rationality. Independent et als v. Bd of Exam- 
iners. Sup Ct. 

If there appears an evil to the public health, safety 
or welfare which a statute can be considered to 
meet and the means to the end are reasonable, it 
will be upheld although private interests are in- 
cidentaliy served. Independent et als v. Bd of 
Examiners. Sup Ct. 

The Right To Counsel In Civil Litigation 

Once the Legislature had decided to regulate the 
field of community planning it cannot be said to 
be arbitrary or unreasonable, in the context of the 
present shortage of planners, to grant automatic 
licensure to members of certain groups who have 
previously demonstrated compentence in fields 
which historicaily have been related to planning. 

i Chapter, American Instit. of Planners v. N.J. 

State Bd of Professional Pianners. Sup Ct. 








Where police without search warrant break into 
locked apartment to investigate odor of gas, and 


discover gambling equipment in plain view, their 
entry was reasonable and evidence so obtained will 
not be suppressed. State v. Puryear. App Div. 

A defendant's right to remain silent is nut impaired 
by a charge which permits the jury to draw an 
inference of consciousness of guilt from ‘“‘unex- 
plained” fiight. State v. Copeland. App Div. 

The court is not required to and not disposed to-ap- 
ply Miranda retroactively. State v. Boynes. Sup 
Ct. 

Chapter 164 of Laws 1966 which prohibits copying of 
Workmen's Compensation Records for the purpose 
of selling the information so obtained to prospec- 
tive employers is constitutional. Accident Index 
Bur Inc. et al v. Male. App Div. 

The taking possession of a truck which the operators 
admitted to the officers contained untaxed cigar- 
ettes, and the incidental search thereof thereafter, 
although without a warrant, do not violate the 
Fourth Amendment. Kingsley v. Giangrande. App 
Div. 

Constitution @oes not require that the hearing by the 
trial judge on the issue of voluntariness of a con- 
fession must be held outside the presence of the 
jury. State v. Broxton. Sup Ct. 

Expanded Miranda Warning-Waiver Form 

Student Has Right To Counsel In School Hearing 

In a civil case an adverse inference may be drawn 
from the failure of a party to testify as to relevant 
facts within his personal knowledge which might 
refute the evidence against him. and the drawing 
of such inference does not violate the privilege 
against self-incrimination. Duratron Corp v. Re- 
public Stuyvesant Corp. App Div. 

Overriding consideration in determining validity of 
amendment to State Constitution providing for 
legislative reapportionment is whether it in all 
respects furthers achievement of the one man- 
one vote ideal. Jackson v. Bodine. Sup Ct. 

Suppression of evidence favorable or helpful to a 
defendant's cause. even where the evidence con- 
cerns only the credibility of a state’s witness 
against defendant, denies him a fair trial and vio- 
lates due process. State v. Vigliano. Sup Ct. 

If the prosecution has suppressed or withheld ma- 
terial evidence favorable to the accused, his con- 
viction must be declared void, and the availability 
ot the non-disclosea evidence to defense investiga- 
tion ordinarily cannot be regarded as determina- 
tive. State v. Vigliano. Sup Ct. 

The Miranda rule applies only to cases tried for the 
first time after June 13, 1966: where a retrial is 
ordered of a case in which the initial trial began 
prior to that date. the pre-Miranda test of volun- 
tariness and not the Miranda rule is to be applied 

determining the admissibility of a confession. 
State v. Ss Se a 

The warning and waiver requirements of Miranda 

sty io cases in which trials began after June 13, 

even though the statements were obtained 
t Mi State v. Travis. Sup 








to the date of Miranda. 


and Federal decisions. U.S. v. Miranda 

not be applied to cases tried before June 13, 
ry. Sup Ct. 

Trial judges should use the reasonable doubt stand- 
ard in all future hearings on the voluntariness and 
admissibility of confessions. Siate v. Yough. Sup Ct. 

Waiver by an accused of his right to silence and 
right to counsel need not take a designated legal 
terminology. State v. Yough. Sup Ct. 

Pretrial exclusionary motions addressed to confes- 
sions are not to be entertained pending the prom- 
ulgation of formal rules authorizing such practice. 
State v. Yough. Sup Ct. 

N.J.S.A. 54:4-3.6 constitutionally exempts from taxa- 
tion certain domestic nonprofit corporations but 
not similar foreign corporations. WHYY Ince. v. 
Glassboro et al. Sup Ct. 

A police procedure. pursuant to NJ.S. 39:4-50.2. 
requiring a defendant to log his telephone calls to 
summon a physician of his choice to make an inde- 
pendent examination and analysis and to sub- 
scribe to such an entry in the log prior to the ad- 
ministration of a breathalyzer test. does not vio- 
late a defendant's constitutional or statutory rights. 
State v. Magai. Essex Cty Ct. 

Foreign corporation which does no business in New 
Jersey is subject to in personam jurisdiction in 
product liability action where product’s normal 
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usage almost inevitably would bring it into New 

Jersey and accident occurred here. Roche v. Floral 

et al v. U.S. Refrigeration Corp et al. App Div. 
Repeated remarks by the prosecutor that the princi- 

pal state witness’ testimony was “uncontradicted” 

violates the defendant’s right to remain silent 
where it does not clearly appear that persons other 

than defendant could have been called. State v. 

Sinclair. Sup Ct. 

Held. under all the circumstances, the detention of a 
suspected shoplifter for about 30 minutes was not 
unreasonable as a matter of law. Cooke v. J. J. 
Newberry & Co. App Div. 

The statute (R.S. 19:55-4) providing for the election 
of the members of the State Committees of the 
Republican and Democratic parties on the basis of 
a male and female member from each county is 
not unconstitutional. Rogers v. State Committee. 
Cty Ct. 

The governmental functions given by law to the 
State Committee and the State Chairman are 
minimal in significance; they do not warrant the 
extension of the “one man, one vote” doctrine to 

political parties. Rogers v. State Committee. Cty 

Ct. 
Departmental rule prohibiting firemen from taking 

an active part in politics or engaging in contro- 

versy concerning candidates or issues imposes un- 
constitutional restraints upon public employees and 

is unenforceabie. De Stefano v. Wilson. Law Div. 
When prospective defendant called before Grand 

Jury is not effectively advised of his Constitutional 
s and not effectively advised of nature of 
vestigation, indictments subsequently returned 
against him must be dismissed. State v. Rosania. 
Law Div. 

If one subpoenaed to testify before grand jury is 
prospective defendant or target of its investigation, 
indictment returned against him based on informa- 
tion obtained from his testimony must be dismissed 
absent valid waiver of immunity. State v. Sarcone. 
Law Div. : 

Prospective defendant caliea before grand jury must 
be advised of his constitutional rights and subject 
matter of investigation. State v. Sarcone. Law Div. 

Before an error involving the denial of a federal 
constitutional right can be held harmless, the 
reviewing court must be satisfied beyond a rea- 
sonable doubt that the error did not contribute to 
the defendant's conviction. State v. McElroy. App 
Div. 

Prosecutor's comment in summation that not a scin- 
tilla of evidence had been offered on behalf of the 
defendant to contradict the identification testimony 
of the State’s witnesses was not harmless error 
where only the defendant could deny the evidence 
of those witnesses. State v. McElroy. App Div. 

U.S. Supreme Court Rejects Attack On Jersey Point 
System 

Federal courts have jurisdiction to decide whether 
New Jersey state laws and judicial procedures af- 
forded tenants in a low-rent housing project a 
forum to grant their claims to due process safe- 
guards in the housing authority’s eviction pro- 
ceedings. Randell v. Nwk Housing Authority. Ct 
of App. 

High Court Rejects School Busing Law Challenge 

Fundamental fairness requires rejection, as an evi- 
dentiary support for a license suspension, of admis- 
sions made by a person during a period of sedation 
which had produced incoherency in the declarant 
and an awareness in the questioner that the de- 
clarant did not know what he was talking about. 
David v. Strelecki. App Div. 

Where defendant throws away package, it becomes 
abandoned property and defendant may not com- 
plain of its search and seizure without probable 
cause. State v. Bailey. App Div. 

Neither “same transaction” nor “same evidence” test 
is absolute and problem of double jeopardy must 
be resolved on case by case basis. State v. Bailey. 
App Div. 

Prosecution for possession of narcotics after convic- 
tion of disorderly conduct offenses of possession of 
narcotics paraphernalia and being under influence 
of narcotics is not barred by double jeopardy. 
Staite v. Bailey. App Div. 

Oral and written admissions of a defendant charged 
with careless driving are admissible where the 
defendant faiis to request counsel and voiuntarily 
offers the admissions while he is not in custody 

> otherwise deprivea of his freedom by the au- 
es and when the statements are made prior 

e 13. 1966. State v. Zucconi. Sup Ct. 

closed in response to officer’s request that 

t empty his pockets after he complied 
rs request to come to police headquar- 

ter being told he was not under arrest 

result of unlawful search and seizure and 
io not vislate 4th or 5th amendment rights. State 

v. Williams. Cty Ct. 

*h and seizure are crucial and necessary ste 
criminal investigatcry process, but are 1 
ritical stage” for Sixth Amendment counsel 

purposes: it is sufficient if defendant has counsel 

on the motion to suppress the items seized. State 

v. Williams. County Ct. 

A wait of immunity executed by a public em- 
ployee is involuntary and his testimony before the 
grand jury will be suppressed even though his fear 
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of losing his office and pension was not created 
by any action of the State. State v. Stillwell. App 
Div. 


Although police entered premises intending to ar- 
rest any suspect inside. defendant's arrest and 
search is valid where after their entry police ob- 
served events giving rise to probable cause. State 
v. Gaudiosi. App Div. 

In hearing motion to suppress, Court should not en- 
tertain defendant's motion at close of State's testi- 
mony while reserving defendant's right to submit 
-vidence if motion is denied at that point. State 
*. Gaudiosi. App Div. 

The display of contraceptives in inoffensive circum- 
stances incidental to the good faith explanation of 
birth control to a woman who has made specific 
inquiry on the subject is with cause and not vio- 
lative of N.J.S. 2A:170-76. State v. Baird. Sup Ct... 

The right to disseminate birth control information 
and the right of access to such information in pro- 
per circumstances are constitutionally protected. 
State v. Baird. Sup Ct. 
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Constitutiona! Law, Cont’d 
A defendant who deliberately fails to appeal his 
conviction is not entitled to a new trial on an ap- 


plication for post-conviction relief merely because - 


the Supreme Court held (on the appeal of his co- 
defendant) that the admission of codefendants’ 
statements constituted prejudicial error. State v. 
pitas a 2 a 2 rr rt rn nen 
The rule of State v. Green on the admission of con- 
fessions of codefendants is procedural in character 


and is not to be applied retroactively. State v. 
Pela GANG PN EE Gs oo: oso. 5.5.06 Bec kins eceteen o Uehe 
Held. under the standards enunciated by the USS. 


Supreme Court, the publication and sale of “Fanny 
Hill” is protected from governmenta! suppression 
by the First and Fourteenth Amendments. G. P. 
Putnam’s Sons v. Calissi. Sup Ct. ................ 

An ordinance establishing essentially the same water 
rates of a municipally owned water system for a 
family living in a multi-family dwelling as for a 
family occupying a residence does not constitute 
unreasonable discrimination. Oradell Village v. 
Township of Wayne. Chan Div. 

A classification which takes account of the citinate 
consumer rather than a classification limited solely 
to a consideration of the utility's operating cost is 
reasonable. Oradell Village v. Township of Wayne. 
Chan Div. 


CONTEMPT 
Fines imposed for criminal contempt under N.J.S. 
2A:10-1 shall be paid to the clerk of the contemned 
court and not to the County authorities. Re: Nwk 
Teachers Assoc. App Div. 

To protect itself from being bombarded with grossly 
irrelevant and scandalous materials a court may 
invoke its contempt power upon breach of its 
order to desist from such correspondence. McAl- 
lister v. McAllister. App Div. 

an itempt “in the presence of the court” 

4:87-1 is to be construed liberally t 
ing forbidden material to the court 
McAllister. App Div. 

A debtor of a corporation in reorganization may be 
held in contempt for violating an order prohibiting 
debtors from setting off claims they had against 
the corporation. In re Central R.R. U.S.D.C. 

Where our court has jurisdiction in personam over 
defendant and over the marital res, defendant is 
guilty of contempt for violating visitation order 
and restraint against proceeding in York 
though New York Court subsequently adjudges it 
has jurisdiction in the matter. Joffee v. Joffee. 
Sup Cr 

Good motives will not excuse an intentional breach 
of a court’s order and is no defense to a charge of 
contempt therefor. Re: Brown. Sup Ct. 


CONTRABAND 

The taking possession of a truck which the operators 
admitted to the officers contained untaxed cigar- 
ettes, and the incidental search thereof thereafter, 
although without a warrant. do not violate the 
Fourth Amendment. Kingsley v. Giangrande. App 
Div. 

Titie to contraband currency used in gambling oper- 
ations vested in county from the date of the com- 
mission of the wrongful act and no federal tax lien 
could attach to the same thereafter. State v. Mor- 
iarty et al. Law Div. 


INTRACEPTIVES 

The right to disseminate birth contro! information 
and the right of access to such information in pro- 
per circumstances are constitutionally protected. 
State v. Baird. Sup Ct. i se 

The display of contraceptives in joédiene sive circum- 
stances incidental to the good faith explanation of 
birth control to a woman who has made specific 
inquiry on the subject is with cause and Pam viola- 
tive of N.J.S. 2A:170-76. State v. Baird. Sup Ct. 


‘ONTRACTS 

Profit-sharing plans are to be liberally construed in 
favor of the employee and against forfeiture. Rus- 
sell v. Princeton Laboratories. Sup Ct. 

An exculpation clause in an agreement between 
township and railroad relating to maintenance of a 
footbridge over tracks is enforcible in the absence 
of a showing that the public interest would be ad- 
versely affected. Hillside v. Lehigh Valley R.R. 
App Div. 

A railroad may walt require, as a consideration of 
permitting a township to construct and maintain 
a footbridge over its tracks, that the railroad be 
relieved of liability for any damage done to the 
bridge by the railroad’s operations or otherwise. 
Hillside v. Lehigh Valley R.R. App Div. 

Provision in equipment lease limiting lessor’s liabil- 
ity to replacement of defective parts is not con- 
trary to public policy where lease was made by 
two corporations in a commercial setting. Moreira 
Const. Co., Inc. v. Moretrench Corp. App. Div. 

An oral settlement entered into by duly authorized 

counsel is binding despite the absence of a formal 

writing, even in an action brought under the Fed- 

eral Employer's Liability Act. Good v. Penna R.R. 

Co. U.S. Ct of App. 

30ard of Education cannot prevent teacher from 
acquiring tenure by terminating her services prior 
to the time fixed by her contract. Canfield v. Bd 

Of Rd. of Pine ill. Ave Div. «cic. -ccnsecewsecin 

xculpatory clauses in contracts which do not ad- 
versely affect public interest or result from un- 
equal bargaining power are valid. Farris v. Ser- 
vice Bureau. U.S.D.C 


CONTRIBUTION 
Where a workmen's compensation judgment is en- 
tered against an employer and the issue of joint 
employment was not raised in the original pro- 
ceeding nor before the time for appeal has ex- 
pired, that employer has no right of contribution 
against an alleged co-employer and judgment will 
not be vacated absent a claim of fraud or newly 
discovered evidence. Conway v. Mister Softee, Inc. 
et al 
An employer does not have the status of a ‘claimant 
under the Workmen’s Compensation Act. Conway 
v. Mister Softee, Inc. et al 
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A school board and school principal are to be treated 
as one tortfeasor for purposes of the contribution 


among joint tortfeasors statute in cases where the , 


indemnity statute (R.S. 18:5-50.4) is applicable. 
Titas v. Lindberg. Sup Ct. 


A settlement after judgment with one defendant 


227 


joint tortfeasor does not automatically entitle the—~ 


other tortfeasor to a pro rata credit. Tino v. Stout. 
Sup Ct. 

Where the warrants did not purport to discharge the 
settling defendant from liability to the non-settling 
defendant for contribution and expressly provided 
that the judgment would be reduced pro tanto as 
to the non-settling defendant. the latter is not 
entitled to a discharge of the judgment: Judson I 

7 N.J. 67) distinguished. Tinto v. Stout. Sup Ct. 


CONTRIBUTORY NEGLIGENCE 
Contributory negligence by surviving next of kin of 
decedent will not defeat action under Wrongful 
Death Act. Ferandez v. Baruch et al. App Div. ... 


CONVERSION 

Corporate director who aids in conversion by his 
corporation becomes personally liable although 
director did not personally receive any of the mis- 
appropriated moneys. McGlynn v. Schultz. App 
Div. 

Good faith reliance on ad 
to action for conversion. 
App Div. 


CORPORATIONS 

A merger consummated while an appeal ot pending 
does not make the appeal moot: since 
the equities of undoing the merger Suse must be 
weighed the better practice is to seek a stay 
pending the appeal. Brundage et als v. N.J. Zine 
Co: Sup Ct. 

The reserved power over corporations is adequate to 
sustain the application to pre-existing corporations 
of later statutes authorizing mergers by less than 
unanimous votes of stockholders. Brundage et als 


vice of counsel is no defense 
MeGiynn v. Schultz. 


v. N.J. Zine Co. Sup Ct 

No more than literal compiiance is necessary to 
satisfy the statutory requirement that companies 
planning to merge must be carrying on business 
of “the same or a similar nature.” 3rundage 
et als v. N.J. Zine Co. Sup Ct 

The burden of persuasion as to the fairness of treat- 
ment of minority” mare » ders rests on those 


seeking to uphold t t ‘tion. Brundage et als 
v. N.J. Zine Co. St up Ct. 

The rules subjecting a foreign corporation to in per- 
sonam jurisdiction are applicable to nonprotit cor- 
porations as well as to business corporations. Hig- 
gins v. The American Society of Clinical Patholo- 
gists. App Div. 

A judgment docketed pursuant to N.J.S.A. 14:6- 2 | is 
subject to vacation under R.R. 5:62-2, but to justify 
such action there must be proof that the inadver- 
tence or neglect was actually excusable. Sec. of 
State v. GPAK Corp. App Div. 

Corporate director who aids in conversion by his 
corporation becomes personally liable although 


director did not personally receive any of the 
misappropriated money McGiynn v. Schultz. 
App Div. : 
The existence of a close working relationship be- 


tween two corporations and an interlocking of 
directors and officers does not warrant the applica- 
bility of the de facto merger doctrine. Good v. 
Lackawanna Leather Co. Chan Div. 

Appraisal rights under N.J.S.A. 14:3-5 will not apply 
merely because a corporation alters its methods of 
operation to keep pace with modern business 
trends. Good v. Lackawanna Leather Co. Chan Div. 

The common law remedy of a dissenting shareholder 
to set aside the sale by a corporation of al! its 
assets was abrogated by N.J.S.A. 14:3-5. Good v. 
Lackawanna Leather Co. Chan Div. 


COSTS 
Under R.R. 4:92-8 costs are allowable against the 
State in a condemnation action as an exception 
to N.J.S.A. 2A:15-60. State v. Dilley. Sup Ct. 


COUNSEL FEES 

Supreme Court Guide lines For The Assignment and 
Compensation of Counsel 

Held, on facts, attorneys failed to sustain burden of 
proving that the trial court's allegedly inadequate 
allowance of counsel fees was a manifest abuse of 
discretion. Re: Simon. App Div. 

On application for counsel fee on intermediate ac- 
counting the court may properly take into consid- 
eration that one of the attorneys also received an 
allowance in his capacity as coexecutor, the 
amount of prior allowances, and fact that further 
counsel fees and commissions will probably be 
sought. Re: Simon. App Div. 

A counsel fee may be allowed to plaintiff out of the 
estate for services rendered in an unsuccessful 
action to remove the administratrix on the ground 
of the alleged invalidity of her marriage to the 
decedent. Re: Silverman. App Div. 

Guidelines For The Assignment And Compensation 
Of Appellate Counsel : 

Alimony is not susceptible of a contingent or per- 
centage fee arrangement between a wife and her 
attorney. Blaine v. Blaine. Chan Div. 

Counsel fees for services rendered prior to filing of 
petition for reorganization & thereafter can only 
be allowed by court & cannot be deposited in 
advance by debtor with atty. Re: Imperial “400” 

Federal Court may award reasonable counsel fee to 
union member who in good faith pursues rights 
guaranteed by Title I of Labor Management Re- 
porting and Disclosure Act of 1959. Gartner v. 
Soloner et al. Ct of App. 


COURT REPORTING 
Order Authorizing Sound Rec: aii Of Court Pro- 


WON aaa FREE E ES Sis Kes b e5 PS BE le i las 


COURTS 

Judicial review of denial of parole by Parole Board 
is limited to determination whether Board’s action 
was taken within statutory powers of the parole 
authority properly applied. Mastriana v. N.J. Par- 
ole Bd. App Div. 

Courts have no power to compel Parole Board to 
state its reason for denying convict’s application 
for parole. Mastriana v. NJ. Parole Bd. App Div. 
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Review Of U.S. Supreme Court's Work 


Court has inherent jurisdiction to appoint guardian 


ad litem for child in adoption proceeding. Re: 
Adoption of Children by N. App Div. 


CREDITOR’S RIGHTS 
While a savings account passbook which is in cus- 
todia legis may not be subject to levy, the account 
itself which is not in custodia legis is a chose in 
action subject to levy. American v. Vella. App Div. 
Attachment of a savings account may be made by 
levy on the depository under K.R. 4:77-12(e) with- 
out seizing the passbook or enjoining its negotia- 
tion. American v. Vella. App Div. .. d 
Despite the terms of 11 U.S.C. $624, an order con- 
firming a reorganization plan does not bar a non- 
participating creditor, whose existence and address 
were known to the trustee, where the notices or- 
dered to be mailed to known creditors were not 
sent to such creditor. Re: Harbor Tank Storage Co. 
Ct of Appeal 
The fact that a creditor knows of the initiation of 
reorganization preceedings does not of itself place 
a burden on the creditor to file an appearance or 
claim in the proceeding before receiving notice to 
do so: a creditor has every right to assume that he 
will be sent all the notices to which he is entitled 
under the Bankruptcy Act. Re: Harbor Tank Stor- 
age Co. Ct of App. 
There is no statutory or 


constitutional requirement 
that county and superier courts of the county be 
located at the county seat. Township of Hamilton 
v. Bd of Chosen Freeholders. Sup Ct. .......... 


CRIMINAL LAW 
A trial judge who changes his mind after a finding of 
guilty ordinarily should order a new trial rather 
than enter a judgment of acquital. Siate v. Spag- 
nola. Sup Ct 

An original determination of guilty 
sidered or a new finding made without taking 
additiona! testimony especially where the State 
conceeds it has no new evidence to offer. State 
v. Spagnola. Sup Ct. 

While R.R. 1:39-2 calling for 
sions should be strictly observed, 
pliance should not enhance the 
litigant as the rule is one of administr 
State v. Spagnola. Sup Ct. 

The mere unexplained presence of a gun concealed in 
a coat worn by or belonging to one passenger in 
an auto, does not under N.J.S.A. 2A:151-7 justify 
the conviction of another passenger for unlawful 
possession. State v. Lewis. App Div. 

Where a police officer ‘estified that defendant’s state- 
ment was freely and voluntarily given after he had 
been advised of his rights and it was admitted into 
evidence without a preliminary determination by 
the court as to its voluntariness but without objec- 
tion, there was no plain error. State v. Gainer. 
App Div. 

Defendant was not prejudiced by the failure to 
charge on voluntariness where there was no funda- 
mental difference between his testimony on the 
witness stand and the version of the events set 
forth in a statement admitted into evidence. State 
v. Gainer. App Div. 

There is no precise formula for the exercise of a 
trial court’s discretion upon the offer of a non vult 
plea. State v. Belton. Sup Ct. 

A defendant is not entitled to a trial-type hearing on 
his motion for acceptance of a plea of non vult to 
an indictment for murder in the absence of a show- 
ing that such a hearing is necessary for an in- 
at exercise of the trial court’s discretion pur- 

ant to N.J.S.A. 2A:113-3 and R.R. 3:5-2(a). State 
v. , eae Sup Ct. 

Isolated comment by attorney for co-defendant upon 
defendant's failure to testify in own behalf was 
not ground for mistrial where trial judge gave an 
immediate and forceful curative instruction. State 
v. McLaughlin et al. App Div. 

Sworn statement voluntarily given police by defend- 
ant prior to his being arrested or charged with 
crime, is admissible and may be used as basis of 
indictment for false swearing. State v. Boscia. 
App Div. 

In trial for false swearing where defense presents no 
witnesses directly contradicting State’s witnesses, 
Prosecutor's comment that State’s testimony is 
uncontradicted does not infringe on defendant’s 
privilege not to testify. State v. Boscia. App Div. 

It is error to cross examine defense witness about 
his claiming Fifth Amendment before the Grand 
Jury where effect of this evidence on witness's 
credibility is outweighed by prejudice to defend- 
ant. State v. Boscia. App Div. 

The mere possession by a bettor of a paper, docu- 
ment, slip or memorandum pertaining to a lottery 
play, and inscribed by the bettor solely as a mem- 
orandum for the convenience of his own recollec- 
tion, does not constitute a violation of N.J.S.A. 
2A:121-3(b.. State v. Rucker distinguished. State 
v. Melamed. App Div. 

Whether therapeutic or eugenic abortion is illegal 
not decided. Gleitman et al v. Cosgrove et al. 
Sup Ct. 

Evidence that apartment was used as office where 
records of completed bets were brought for tabula- 
tion held insufficient to support conviction for 
keeping place where persons resort for gambling. 
State v. Puryear. App Div. 

Where police without search warrant break into 
locked apartment to investigate odor of gas, and 
discover gambling equipment in plain view, their 
entry was reasonable and evidence so obtained will 
not be suppressed. State v. Puryear. App Div. 

Court may reduce or change sentence by order 

entered not less than 20 days after the issuance of 
mandate by appellate court but this period may 
not be enlarged. State v. Montalbano et al. App Div. 
It need not be shown that the violence of defendant 
was of such degree that it manifested itself in 
outrage or fury, resulted in pain or harm to the 
victim, or left a mark upon him, to warrant com- 

mitment for specialized treatment unier N.J.S. 

2A:164-5. State v. Miles. App Div. 

California’s Program Of Compensation To Crime 

Victims, by Gilbert Geis and Dorothy Zietz 


may be recon- 


prompt judicial deci- 
faijure in com- 
position of any 
ation only. 
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Criminal Law, Cont’d 
Where checks payable to a defendant presumably 
bore the genuine signature of the maker and there 
was no proof of fraud or dishonesty in their pro- 
curement or of knowledge that they were worth- 
less or that the account had been closed, proof of 
fraudulent intent under “N.J.S.A. 2A:111-1 was 
lacking and the presumption of intent set forth in 
N.J.S.A. 2A:111-16 was not applicable. State v. 
Fladger. App Div. 226 
A prosecutor's inferences of financial need which 
falls short of. establishing in the jury’s mind that 
lack of money motivated the crime is not revers- 
ible error. State v. Copeland. App Div. 241 
When during the course of a robbery a defendant 
not only possesses a knife but actually uses it to 
put his victim in fear his crime of possession 
merges in the completed crime of armed robbery. 
State v. Jones. App Div. 243 
Under NJ.S. 2A:81-12 proof of conviction of “any 
crime’, regardiess of whether it involves moral 
turpitude, is admissible for the purposes of at- 
tacking defendant's credibility. State v. Hart. 
Sup Ct. 243 
Violation of the statutes prohibiting lotteries is a 
misdemeanor and hence a crime within the mean- 
ing of N.J.S. 2A:81-12. State v. Hurt. Sup Ct. 243 
In trial for larceny, admission of evidence showing 
defendant had recently committed another similar 
but uncennected crime held plain error. State v. 
Milano. App Div. 257 
Enactment of the statute declaring shopiifting to be 
repeal the general 


a disorderly offense did not 

larceny statute pro tanto. State v. Milano. App Div. 257 
Where the defendant did not object to joinder and 

the trial has been completed. it takes a strong 

showing of probable prejudice in fact to warrant 


a finding that a joint trial of two indictments for 

the sale of heroin against a single person consti- 

tuted “plain error.” State v. Baker. Sup Ct. 258 
Trial judge has no power to exclude proof of prior 

conviction on ground it is too remote in time to 

affect credibility of witness. State v. Hawthorne. 

Sup Ct. 259 


There is no requirement, absent a request so to 
charge, that the court charge that no adverse in- 


ference can be drawn from defendant's failure to 
testify. State v. Aviles. Sup Ct. 298 
A person under indictment found to be mentally ill 
or retarded may be committed to institutional care 
only when he is a hazard to himself or others. 
State v. Caruliuzzo. Sup Ct. 318 
A disorderly person offense is a “crime” within the 
meaning of that word as used in N.J.S. 2A:104-6; 
consequently , one arrested for a disorderly persons 
offense who escapes from custody is guilty of a 
» misdemeanor. State v. Frost. App Div. : 337 
It is not necessary to prove that a tangible record of 
the bet was made in order to convict under the 
statute. State v. DeStasio. Sup Ct. .. . 339 
Trial court should compel the principal state witness 
in a murder trial to submit to a psychiatric exam- 
ination where it appears that witness had been 
institutionalized as an insane person and the court 
has doubts as to her competency. State v. Franklin. 


to and not disposed to 
] State v. Boynes. 


s no authority to enter an 
fe dence, since R.R. 3:2A-6(a) 
requires that motions to suppress be made only in 
the Superior or Count y Courts even though the 
offense charged be within the jurisdiction of a 
municipal court. State v. Harbatuk. App Div. . 393 
An arrest occurred only when a policeman, having 
determined to take defendant into custody for the 
purpose of a Breatholizer test, ordered him into the 
patrol car for transportation to headquarters and 
not at an earlier point where a different officer 
ordered him to pull over in order to check his 
identification and to ascertain the reason that his 
car was weaving from side to side. State v. Har- 
batuk. App Div. 393 
N.J.S. 2A:131-3(b) includes pussession of any paper, 
slip or memorandum pertaining to the business of 
“numbers” or the “numbers” game. State v. Gatt- 
ling. App Div. . 394 
Neither logic nor policy requires that the conviction 
of one conspirator be set aside because the indict- 
ment against a co-conspirator is voluntarily dis- 
missed. State v. Goldman. App Div. 395 
Where time is not of the essence or a legal constit- 
uent of the crime charged it need not be proved 
precisely as laid in the indictment. State v. Gold- 
man. App Div. . 395 
It cannot be presumed that evidence of numbers 
operations by the defendant is necessarily evi- 
dence that he is a member of a syndicated gambl- 
ing ring. State v. Medro. App Div. 410 
The State cannot be permitted, in the guise of expert 
testimony as to what lottery slips mean and how 
lottery operations are conducted. to convey to the 
jury that the particular defendant is a participant 
in syndicated crime being conducted by known 
gangsters. State v. Medero. App Div. 410 
R.R. 3:2A-6 serves the legitimate state interest of 
speedy disposition of questions relating to illegal 
search and seizure; it is not to be construed as 
requiring the prosecution to demonstrate undue 
prejudice by the untimely filing of defendant's 
motion to suppress evidence. State v. Raymond. 
App Div. 411 
The Constitution does not require that the hearing 
by the trial judge on the issue of voluntariness of 
a confession must be held outside the presence of 
the jury. State v. Broxton. Sup Ct. 426 
Defendants were not prejudiced by a joint trial 
where the trial court excised all references in each 
confession which would identify another defend- 
ant. particularly since the real issue as to each 
defendant was whether he was one of the four of- 





fenders. State v. Broxton. Sup Ct. . 426 
Expanded Miranda Warning-Waiver Form 436 
A person is competent to testify as to his estimate of 


the value of his own personal property whether or 
not he is generally familiar with the value of like 
articles, but a e he estimates the value of the 


personal property of another there must be evi- 
dence that he has knowledge of the market value 
thereof. State v. Romero. App Div. 459 





It is plain error to give the jury no instructions on 
the difference between grand and petit larceny, 
and particularly as to the importance of determin- 
ing whether the value of the articles taken exceed- 
ed $200. State v. Romero. App Div. 

An admission against interest by conduct of ‘the 
accused is admissible without a preliminary hear- 
ing on voluntariness such as is required for a con- 
fession. State v. Romero. App Div. 

Under proper conditions and safeguards detiniens 

must submit to a blood test that may produce valu- 
able objective facts bearing on guilt or innocence 
and if he chooses to resist, the physician perform- 
ing the test together with other authorized per- 
sonnel! may take such medically appropriate steps 
as they would use to control any difficult patient; 
only inappropriate force is condemned. State v. 
Cary. Sup Ct. 

If voice test results are admissible, then in cases of 
serious crime, where a judge has issued an order 
determining that a sample of defendant’s voice may 
be obtained and defendant has thereby been unam- 
biguously informed that he has no privilege or con- 
stitutional right to refuse, his continued refusal 
could properly be the subject of comment by the 
prosecutor and the trial judge as showing con- 
sciousness of guilt and inconsistency with a claim 
of innocence. State v. Cary. Sup Ct. 

Where defendant who was convicted ef nonsupport 
and given suspended sentence violated probation 
by committing adultery as well as not supporting 
his children, N.J.S. 2A:168-4 permits the court to 
impose more severe sentence than that which was 
originally imposed. State v. Driesse. App Div. 

A pre-trial! motion to dismiss an indictment for lack 
of jurisdiction should noi be granted except after 
a plenary hearing, where the indictment is suffic- 
ient on its face. State v. McDowney. Sup Ct. 

Suppression of evidence favorable or helpful to a 
defendant's cause, even where the evidence con- 
cerns only the credibility of a state's witness 
against defendant, denies him a fair trial and vio- 
lates due process. State v. Vigliano. Sup Ct. 

If the prosecution has suppressed or withheld mater- 
ial evidence favorable to the accused, his convic- 
tion must be declared void, and the availability of 
the non-disclosed evidence to defense investigation 
ordinarily cannot be regarded as determinative. 
State v. Vigliano. Sup Ct. 

The Miranda ruie applies only to cases tried for the 
first time after June 13, 1966: where a retrial is 
ordered of a case in which the initial trial began 
prior to that date, the pre-Miranda test of volun- 
tariness and not the Miranda rule is to be applied 
in determining the admissibility of a confession. 
State v. Vigliano. Sup Ct. : 

Photograph of decedent showing fatal wound was 
correctly received in evidence against defendant 
in murder trial where picture was clearly proba- 
tive and not unduly inflammatory. State v. Adams. 
Sup Ct. 

Trial court has no choice but to admit evidence of 
defendant's prior conviction to affect his credibility 
when it was tendered by the State. State v. Adams. 
Sup Ct. 

Pending determination by Supreme Court as to 
whether preliminary hearings should be held on 
admissibility of statements, no such hearings shall 
be held. State v. Travis. Sup Ct. 

It is not prejudicial error for the prosecutor to com- 
ment on the failure of the accused's spouse to testi- 
fy in his behalf, nor plain error to permit same, 
when defense counsel has said repeatedly during 
trial that the spouse would testify, and invited the 
comment by seeking to minimize possible adverse 
inferences from her failure to testify while saying 
that the jury could give some consideration thereto. 
State v. Lowery. Sup Ct. 

Under Brady v. Maryland, the prosecutor has the 
duty to disclose the existence of a promise to re- 
commend leniency for an accomplice who is testi- 
fying for the State when a proper inquiry at trial 
raises the question and failure to do so violates due 
process requiring reversal of a conviction. State v. 
Taylor. Sup Ct. .. 

R.R. 3:7-13 which permits a change of sentence by an 
order entered not later than 60 days from the date 
of judgment is a direction to the judge and not a 
jurisdictional bar as against an applicant who has 
filed his motion well within the 60 day period. 
State v. Alvarado. App Div. 

Before a defendant is sentenced to as much as six 
months a probation report should be obtained and 
considered. State v. Alvarado. App Div. 

Disclosure of a nonparticipant informer is not re- 
quired merely because of the remote possibility 
that his testimony might serve the defendant. 
State v. Oliver. Sup Ct. 

Repeated remarks by the prosecutor that the princi- 
pal state witness’ testimony was “uncontradicted” 
violates the defendant's right to remain silent 
where it does not clearly appear that persons other 
than defendant could have been called. State v. 
Sinclair. Sup Ct. 

The defense need not offer affirmative proof that no 
attempted robbery occurred to be entitled to a 
charge on second degree murder: it is enough that 
the evidence leaves room for dispute as to whether 
the killing occurred during the course of an at- 
tempted robbery. State v. Sinclair. Sup Ct. 

The problem of determining whether an informer's 
identity should be disclosed calls for balancing the 
public interest in protecting the flow of informa- 
tion against the individual's right to prepare his 
defense. State v. Oliver Sup Ct. 

When a hearing is held on a defendant's claim that 
he was induced to enter a guilty plea by the prose- 
cution’s promise of a lighter sentence than that 
imposed, the determination of the truth of the 
claim must be based on sworn testimony and not 
upon narrative argument. U.S. v. Mainer. Ct of 
App. 

The requirements of a legal hearing must be follow- 
ed in an adversary proceeding on an application to 
withdraw a plea of guilty. U.S. v. Mainer. Ct of 
App 

Before an error involving the denial of a federal con- 
stitutional right can be held harmless, the review- 
ing court must be satisfied beyond a reasonable 
doubt that the error did not contribute to the de- 
fendant’s conviction. State v. McElroy. App Div. .. 
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Prosecutor’s comment in summation that not a scin- 
tilla of evidence had been offered on behalf of the 
defendant to contradict the identification testi- 
mony of the State’s witnesses was not harmless 
error where only the defendant could deny the 
evidence of those witnesses. State v. McElroy. 
App Div. 

Where. in a murder case, the jury inquires as to a 
life termer’s chances of release on parole, the 
failure of the trial judge to give an instruction 
comparable to that in State v. White is prejudicial 
error. State v. Laws. Sup Ct. 

Reargument ordered on the power of eames Court 
to modify murder conviction and impose life im- 
prisonment rather than ordering a complete retrial. 
State v. Laws. Sup Ct. 

Prospective defendant called before grand jury must 
be advised of his constitutional rights and subject 
matter of investigation. State v. Sarcone. Law Div. 

If one subpoenaed to testify before grand jury is 
prospective defendant or target of its investigation, 
indictment returned against him based on informa- 
tion obtained from his testimony must be dismissed 
absent valid waiver of immunity. State v. Sarcone. 
Law Div. 

When prospective defendant called before Grand 
Jury is not effectively advised of his Constitutional 


rights and not effectively advised of nature of 
investigation, indictments subsequently returned 
against him must be dismissed. State v. Rosania. 


Law Div. ‘ 

The proceedings on revocation of probation pursuant 
to N.J.S. 2A:168-4 may be heard by a different 
judge if the original sentencing judge is on as- 
signment to another county at the time of the 
hearing. State v. Louis. App Div. 

Prosecution for possession of narcotics after convic- 
tion of disorderly conduct offenses of possession of 
narcotics paraphernalia and being under influence 
of narcotics is not barred by double jeopardy. 
State v. Bailey. App Div. 

Neither “same transaction” nor “same evidence’ test 
is absolute and problem of double jeopardy must 


be resolved.on case by case basis. State v. Bailey. 
App Div. 
Where defendant throws away package, it becomes 


abandoned property and defendant may not com- 
plain of its search and seizure without probable 
cause. State v. Bailey. App Div. 

Although police entered premises intending to arrest 
any suspect inside, defendant's arrest and search 
is valid where after their entry police observed 
events giving rise to probable cause. State v. 
Gaudiosi. App Div. 

In hearing motion to suppress, Court should not en- 
tertain defendant's motion at close of State's 
testimony while reserving defendant's right to 
submit evidence if motion is denied at that point. 
State v. Gaudiosi. App Div. 

Conviction as fourth offender must be based on of- 
fense committed after third conviction. State v. 
Harris. App Div. 

Pregnancy is not an essential element of the crime of 
conspiracy to commit abortion, and when the in- 
tended victim is not, but could be pregnant, at- 
tainment of the unlawful object is not legally im- 
possible. State v. Moretti & State v. Schmidt. 
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Admissions by a man who understands his situation 
and which are volunteered or in response to gen- 
eral on the scene police questioning as to facts 
surrounding a crime and not the product of any in- 
terrogation or compelling influence are not subject 
to Miranda even though made while he is tech- 
nically in custody. State v. Gosser. Sup Ct. 

Defendant who, prior to the Miranda decision gave 
incriminating statements to the police and on the 
advice of counsel pleaded non vult to a charge of 
murder, with knowledge of the mitigating factor of 
drunkenness, has no right to withdraw or change 
that plea on the basis of the Miranda decision. 
State v. Moe. Supreme Ct. 

A defendant who deliberately fails to appeal his con- 
viction is not entitled to a new trial on an ap- 
plication for post-conviction relief merely because 
the Supreme Court held (on the appeal of his co- 
defendant) that the admission of codefendants’ 
statements constituted prejudicial erfor. State v. 
Blanchard. Law Div. 

The rule of State v. Green on the admission of con- 
fessions of codefendants is procedural in character 
and is not to be applied retroactively. State v. 
Blanchard. Law Div. 

Defendant who pleads guilty to a charge of posses- 
sion of narcotics paraphernalia under NJSA 
2A:170-77.5 thereby admitting his intent to use the 
same for subcutaneous injections in violation of 
the law is a person convicted of an offense relating 
to the use or possession or other dealing in nar- 
cotic drugs within the meaning of NJSA 2A:169A-2 
requiring such person to register with local police 
chief as a narcotics offender. State v. Louden. 
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CROSS-EXAMINATION 
The extent of allowable cross-examination where 
it involves collateral matters should be measured 
by the trial judge in light of the effect of such ex- 
amination upon substantial justice. Mazza v. Win- 

ters et al. App Div. 
Cross Examination Of Witnesses, by Leon Jaw orski- 
Is Cross-Examination Necessary?, by William J. 
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DAMAGES 
Practical Appreciation Of Psychological Tests In 


Personal Injury Cases, by Michael Roy Bernstein 

In a medical malpractice case where death inter- 
venes, punitive damages may not be recovered in 
the wrongful death action but may be recovered 
in the survival action brought by the general ad- 
ministrator for the pain and suffering of the de- 
cedent prior to death. Kern v. Kogan. Law Div. .. 

A parent cannot recover compensatory or punitive 
damages for mental distress concerning his child’s 
pain and suffering and/or death caused by the 
negligence of willful a of the defendant. 
Kern v. Kogan. Law Di 

Where reasonable men could find ‘that plaintiffs’ in- 
juries were so slight as not to be compensable, 
verdict of no cause for action will not be set aside. 
Brennan et al v. Biber et al. Law Div. 
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Damages, Cont’d 
Proof of actual loss of services is essential for parent 
to recover compensation for loss of past services 
due to negligent injury to infant children. 
nan et al v. Biber et al Law Div. 

New Jersey does not recognize cause of action for 
recovery of damages by parents for loss of com- 
panionship and society of their negligently injured 
children. Brennan et al v. Biber et al. Law Div. 

Records showing the defendant's costs are not rele- 
vant to the issue of damages in an action for 
breach of an exclusive distributorship contract 
since plaintiff's damages are to be measured by 
his losses rather than by defendant's profits. Mon- 
aco v. Pepperidge Farms Inc. Chan Div. 

A wife may recover the cost of her medical treat- 
ment and care from a third party tortfeasor not- 
withstanding her husband's contributory fault and 
without regard to whether her funds were used or 
her credit pledged. Patusco v. Macaroni, Ine. 
Sup Ct. 

The claim for the wife’s medical treatment is distinct 
from the husband's per quod claim for loss of con- 
sortium. Patusco v. Prince Macaroni, Inc. Sup Ct. 

Where it is certain th at some damage has resulted 
from defendant's ne -nce, mere uncertainty as 

e amount thereof will not necessarily preclude 

right of recovery. Batenbaugh v. Princeton 

Hosp. Sup Ct. 

Exculpatory clauses in contracts which 
versely affect public intere resuit 
equal bargaining power are valid. Farris v. 
Bureau. U.S.D.C. 
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ACTIONS 

medical malpractice 
ver punitive damage 
the wrongful death action but m: be recovered 
in the survival action brought by the general ad- 
ministrator for the pain and suffering of the de- 
cedent prior to death. Kern v. Kogan. Law Div. 

Moneys received by dependents through a death ac- 
tion are not part of decedent's estate. Quinn v. 
Koeck. App Div. 

Contributory negligence by surviving next of kin of 
decedent will not defeat action under Wrongful 
Death Act. Fernandez v. Baruch et al. App Div. 

Where plaintiff files meaty action for personal in- 
juries while alive and subsequently dies, period of 
limitation on wrongful th action is measured 


atn 
from date of his death, not date of accident. Redick 
v. Roham & Haas Co. 


Law Div. 

DECLARATORY JUDGMENTS 

The successful party in a declaratory judgment ac- 
tion may not appeal on the ground of lack of jur- 
isdiction from a judgment declaring that its chattel 
mortgage constituted a valid first lien on certain 
equipment where the record before the trial court 
presented a controversy between adverse interests 
and the trial court’s discretion to grant declaratory 
relief was properly exercised. Bress v. L. F. Dom- 
merich et al. App Div. 

Federal Juris diction — Antitrust. 
ing. U.S.D.C. 
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In a where death inter- 
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Triangle v. Wheel- 


DEFAMATION 

imputations adversely affecting 
business are slanderous and actionable. 
action must be properly pieaded 
Brunswick. U.S.D.C. 

The governing body of a community deiil 
whether to approve a variance application 
forms a quasi-judicial finction ir 
ments made before it by a 
absoiute immunity. J. D 
Isaacs. App Div. 
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DESCENT AND DISTRIBUTION 

“hild adopted in 1929 under statute and decree which 
expressiy preserved right of inheritance from nat- 
ural mother did not lose that right when pres 
statute which does not preserve such right 
passed in 1953. Nickell v. Gall. Sup Ct. 

Child validly acknowledged under the law 
has status sufficient to permit him to inherit 
New Jersey law. Re: Spano. Sup Ct. 


RECTORS 

Corporate director who aids in conversion by his 
corporation becomes personally liable although 
director did not personally receive any of the mis- 
appropriated moneys. McGlynn v. Schultz. 
Div. 
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DISCOVERY 

Report of N. J. Supreme Court's 
on Discovery in Criminal Cases 

The substitution of new counsel does not, ipso facto, 
restart the running of the time allowed for dis- 
covery; after the 150 days limit of R.R. 5:28(a) has 
expired, good cause must be established for the 
allowance of additional discovery. Packaging Ind. 
Limited et al v. Hayduchok. App Div. 

A defendant is not entitled to statements of a gov- 
ernment witness when they do not relate to the 
subject matter as to which the witness has testified 
on direct examination, even though they relate to 
the subject matter of the indictment or investiga- 
tion. USA vy. Butenko. Ct of App. 


DISMISSAL 
Action may properly be dismissed on piaintiff’s 
opening where facts outlined therein are insuffic- 
ient to raise a jury question and counsel concedes 
no more can be proven. Miles v. Parrish. Sup Ct. 


Special Committee 


DISPOSSESS ACTIONS 
Where tenant honestly disputes landlord’s claim of 
nonpayment of rent and pays the rent and costs 
to the clerk immediately upon adjudication of ten- 
ant’s liability, the district court loses all jurisdic- 
tion to issue its warrant for possession. Saveriano 

v. Saracco. App Div. 


DIVORCE 
Acts of cruelty which occurred while the parties 
were domiciled in a state which does not recognize 
such acts as grounds for divorce, cannot be a basis 
for divorce in New Jersey either on grounds of 
cruelty or constructive desertion. Hoffman v. Hoff- 
man. App Div. RSE SR er Aen 
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Where title as tenants by the entirety was acquired 


prior to the enactment of N.J.S. 2A:34-6, a subse- 
quent divorce from bed and board does not change. 
the estate into a tenancy in common sukject to 


partition proceedings. Mueller v. Mueller. App Div. 

N.J.S. 2A:34-6 does not apply retroactively to ten- 
ancies by the entirety created prior to the enact- 
ment of the statute in 1949. Mueller v. Mueller. 
App Div. 

Reform Of Divorce Grounds And Dene, on Prof. 
Henry H. Foster, Jr. 

Where the empioyer is not faced with conflicting 
claims for dependency benefits, the employer does 
not have standing to attack the validity of the 
divorce decrees of the employee's present and 
former spouses. Weinberg v. Todd Shipyards. 
App Div. 

Husband's insistance from inception of marriage that 
wife take contraceptive pills as a condition pre- 
cedent to his engaging in marital relations, caus- 
ing her mental anguish and physical ill-health or 


unreasonable apprehension thereof, is extreme 
crueity serving as grounds for wife's divorce. 
Go'dstein v. Goldstein. Chan Div. 
DOGS 
The “dog bite” statute establishes strict tort liability 





for injuries inflic the bite of one’s 


dog. Tanga v. Tanga. 
DOUBLE JEOPARDY 
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Neither “same 
test is absolute and problem 
must be resolved on case by 
Bailey. App Div. 

Prosecution for possession 


of narcotics after convic- 








tion of disorderly conduct offenses of possession 
of narcotics paraphernalia and being i in- 
fluence of narcotics is not barred by jeo- 
pardy. State v. Bailey. App Div. 
DRUNKEN DRIVING 

A police procedure, pareaans to N.J.S. 39:4-50.2, re- 
quiring a defendant to | telephone eall to 
summon a chen fh choice to make an 
independent examination and analysis and to sub- 
scribe to such an entry in t log prior to the 
administration of a breatha'yzer test, does not 
violate a defendant's constitutional or statutory 





rights. State v. Magai. Essex Cty Ct 
Where an arrest precedes motorist’s refusal to submit 
to the breath aicohol determination test provided 
for in N.J.S.A. 39:4-50.1 et seq., the six month re- 
vocation of driving privileges may be imposed 
upon him though he is subsequently acquitted of 
drunken driving. Strelecki v. Coan. App Div. 
EASEMENTS 
Easement granted to municipality for so long as 
premises are used as street expires when street is 
abandoned. Eggleston et al v. Fox et al. App Div. 
EDUCATION 
The Constitutiona! guarantee of fre« speech does not 
make impermissible the regulation by the State of 
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The factors mentioned in Booker v. Board of Educa- 
tion of Plainfield are relevant only on the question 
of whether a given integration plan acceptable 


whether 


1e local school 


and need not be considered 
de facto segregation existed 
board’s own figures indisputably show racial im- 
balance. Elliot v. Board of Ed., N App Div. 

Actions taken by local, state national teachers’ 
associations threatening imposition charges 
of breach of professional et ; or other action 
against persons who might seek employment with 
a local school system are not permitted under Art. 
1, par. 19 of the N. J. Constitution. Bd of Ed. Boro 
of Union Beach v. N.J. Educational Association. 
Chan Div. 

The employees of a public school system do not have 
collective bargaining rights. Bd of Ed. Boro of Un- 
ion Beach v. N.J. Education Association. Chan Div. 
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ELECTIONS 
Where last day for filing nominating petition falls on 
Good Friday, petition may be filed on next follow- 
g business day. Pritel v. Burris et al. App Div. 
Election laws are to be liberally construed so as to 
effectuate their purpose and not to deprive voters 
of their franchise for technical reasons. Pritel v. 
Burris et al. App Div 
The courts may not interpolate into N.J.S.A. 40:69A- 
160 a provision for the avoidance of a run-off elec- 
tion where seven or nine councilmen at large are 
to be elected and less than all the candidates re- 
ceive a majority. Township of Brick v. Spivack. 
Ay p Div. 
tion of County Clerk 
ry election will 
clearly unreasonable 


in setting up ballot for 
not be disturbed unless 
Farrington v. Falsey. App 


Mere spinning of two cards in jury box as procedure 
for drawing party positions on the ballot was not 
bstantial compliance with N.J.S.A. 10:14-12 and 
nvalid despite lack of fraud or bad faith. Dimon 
. rlich et al. App Div. 

Since function of drawing ballot position ecard is 
, ministerial, the principle of conflict of in- 
ncompatible offices is not implicated. 

I Ehrlich et al. App Div. 
Where election result was prejudicial when confused 
‘ voter placed sticker over name of County 
¢ an on voting machine, certificate of 





or 














a be annulled though no fraud or col- 
lu nd. Re: Max Klayman et al. Law Div. 
Whe ballot did not contain full name of 
C j it intent was clear, it was not invalid. 
Re: Max Klayman et al. Law Div. 
The failure to place a check mark alongside candi- 


on a write-in ballot on a voting ma- 
primary election did not invalidate 
Max Klayman et al. Law Div. 


t issues of damages were submitted 
and it appears that the jury never 
errors in the charge as to 





e issues, 
damages are of no avail to plaintiffs on appeal. 
Kaplan v. Haines Ati Ci see. 5-3 dna ee te er 
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of small errors may be so ‘great as 





Cumulative effect 


to warrant reversal. Biruk et al v. Wilson et al 
Sup Ct. 
ESCHEAT 
New Jersey cannot claim custody of unclaimed 


funds owned by a business incorporated in this 
state to creditors with last known address in states 
where the corporation was not authorized to do 
business. State v. Amsted Industries. Sup Ct. 


ESTATES 

Held, on facts, attorneys failed to sustain burden of 
proving that the trial court’s allegedly inadequate 
allowance of counsel fees was a manifest abuse of 
discretion. Re: Simon. App Div. 

On application for counsel fee on intermediate ac- 
counting the court may properly take into consid- 
eration that one of the attorneys also received an 


allowance in his capacity as coexecutor, the 
amount of prior allowances. and fact that further 
counsel fees and commissions will probably be 
sought. Re: Simon. App Div. 


through a death 


Quinn v. 


Moneys received by dependenis 
. i 


action are not part of decedent's estate. 
Koeck. App Div. 

A third party undertaking to arrange for funeral 
expenses on his own initiative may obligate the 
estate only for such costs as correspond with de- 
cedent’s former circumstances and social condition. 
Quinn v. Koeck. App Div 

Legacy to medic i which was in active opera- 





tion ai date of t ; death vested at that time 
and was not divested by cessation of school’s oper- 
ations prior to date of distribution of estate. Mont- 
clair Nat. Bank & Tr. Co. et al v. Seton Hall Col- 
lege of Medicine etc. App Div. 


ESTATE TAX 
The normal! 
is that testator 


borne out by the facts here, 
maximum tax advantage 


assumption, 
intends the 


for the estate and maximum benefit to his spouse 
within the iimits of his gift to her, hence bequest 
to her which qualified for marital deduction is 


reduction for estate tax, 


without any payment or 
absent indication contra. Gesner v. Roberts. Sup Ct. 
ESTOPPEL 

An estoppel may not be invosed because of a letter 
concerning the use of the premises written by the 
bui ding insnector to the owner after the residence 
has been constructed under a buiiding permit is- 
sued for a one family residence. Capman v. Long 


3each Twp. App Div. 
A waiver of defenses c- estoppel clause in consumer 
goods conditional sale contracts, chattel mortgages, 
and other instruments of like character is void as 
against public policy. Unico v. Owen. Sup Ct. 

Mere submission of proof of loss form to beneficiary 
without detrimental change in beneficiary’s posi- 
tion does not estop company from asserting non- 
coverage or amount to a waiver. Feder v. Bankers 
Natl Life Ins. Co. Law Div. 

Those who accept the benefits of an invalid djstribu- 
tion of property under a will cannot at a later date 
contest the provisions of the will. Mondelli v. 
Pizzi. Chan Div. 

The State's title to tidelands may not be by 
mere inaction which might otherwise give rise to 
a claim of ownership by estoppel. O'Neill v. State 
Highway Dept. Sup Ct. 

An insurance carrier is estopped from prosecuting a 
subrogation claim in the name of its insured when 
it has made a settlement on behalf of its insured 
of the other party’s claim against the insured, even 
though neither insured nor carrier expressly re- 
leased the insured’s ciaim against the other party. 
Rossum v. Jones. App Div. 

Generally the release of a tort claim against a ser- 
vant also releases the master whose liability de- 
pends upon respondeat superior, but the master 
is not released where there is no proof that the 
other party knew of the employment relationship 
when he made the release. Rossum v. Jones. 
App Div. 

A carrier who has issued a paid bill of lading to a 
consignor which is relied on by the consignee is 
estopped from recovering freight charges from 
the consignee. Missouri v. Nati Milling. U.S.D.C. 


ESTOPPEL BY JUDGMENT 
A party may be estopped by a prior judgment from 
relitigating the same issue with a different adver- 
sary even though mutuality is lacking. Desmond v. 
Kramer et al. Cty Ct. 


ETHICS 
Joint Report Of Special Committees Appointed By 
The New Jersey Supreme Court And The New 
Jersey State Bar Association To Consider Spevack 

v. Kiein 


EVIDENCE 

Defendant cannot on appeal assert error in admission 
of his unsigned statement where his competent 
counsel advised the trial court he had no objection 
to its admission. State v. Gaines. Sup Ct. 

‘ Defendant's action in throwing a package of heroin 

' out of a window efter the poiice had knocked but 
before they gained admission to defendant's resi- 
dence was a direct result of attempt by police to 
make an illegal arrest and search; hence the evi- 
dence is inadmissible. State v. Orr. App Div. 

Where, in connection with an autopsy, tissues and 
blood are submitted for testing and analysis to an 
independent laboratory, the reports of such tests, 
when made to the county physician and filed with 
his report, may be received in evidence where the 
requirements of N.J.S.A. 2A:82-35 are otherwise 
Satisfied. Carroll et al v. Houtz et al. App Div. 

Records showing the defendant's costs are not rele- 
vant to the issue of damages in an action for 
breach of an exclusive distributorship contract 
since plaintiff’s damages are to be measured by his 
losses rather than by defendant's profits. Monaco 
v. Pepperidge Farms Inc. Chan Div. 

Assuming the constitutional standard of reasonable- 
ness was not offended, the determination of 
whether a Breatholizer test amounted to an “un- 
lawful” search and seizure is dependent, under the 
then applicable statute, on whether defendant gave 
his consent. State v. Swiderski. App Div. 
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Evidence, Cont'd 
R.R. 3:2A-6(a) is available to any person claiming to 
be aggrieved by an unlawful search and seizure 
whether the charge brought against him relates to 
an indictable or nonindictable offense. State v. 
Swiderski. App Div. 194 
In determining whether a proffered statement is ad- 
missible under the “excited utterance” cr “spon- 
taneous declaration” exception, the court must 
weigh all relevant facts to determine whether the 
utterance was a spontaneous one. Lieberman v. 
Saley. App Div. 209 
Unavailability of the declarant is not a prerequisite 
to the admission of a statement under the “excited 
utterance” or “spontaneous declaration” exception 
to the hearsay rule. Lieberman v. Saley. App Div. 209 
Appointment of doctor to panel of impartial medical 
experts established by R.R. 4:25A should not be 
revealed to jury where the doctor is the defendant. 
Zensen v. D’Elia. App Div. 225 
Expert medical witness's membership in panel of 
experts established in R.R. 4:25A should not be 
revealed to jury where he is not called to testify 
as an impartial witness in accordance with the 
rule. Zensen v. D’Elia. App Div. 225 
Under N.J.S. 2A:81-12 proof of conviction of “any 
crime’, regardless of whether it involves moral 
turpitude, is admissible for the purposes of attack- 
ing defendant's credibility. State v. Hurt. Sup Ct. . 243 
Violation of the statutes probibiting lotteries is a 
misdemeanor and hence a crime within the mean- 
ing of N.J.S. 2A:81-12. State v. Flurt. Sup Ct. 243 
In trial for larceny, admission of evidence showing 
defendant had recently committed another similar 
but unconnected crime held plain error. State v. 
Milano. App Div. 25 
Trial judge has no power to exclude proof of prior 
conviction on ground it is too remote in time to 
affect credibility of witness. State v. Hawthorne. 
Sup Ct. 259 
New Jersey Rules Of Evidence 2 
The cover page of a hospital record should be de- 
leted before admission of the record into evidence 
where the cover bears no relation to the nature, 
uries or to the care and treatment 
Vv. Ist Nat'l Stores et al. App Div. 299 
S i sale contirmation slips are 
entries even though they 
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be styled self-serving Scott v. Greengos. 
Div 319 
facts an inference may be drawn that it was 





betting slips defend: we burned while delaying 
police officers at his door. State v. Campisi. Sup Ct. 362 
Testimony as to an overheard, conversation between 
an alleged informer and others indicating that the 
informer intended to “frame” defendant on a nar- 
cotics possession charge is admissible either as a 
declaration against penal interest or as a declar- 
ation of present intention to engage in a future 
course of conduct, where the informer would be 
1ostile and the alleged conversation was substan- 
tiated by other evidence. State v. Sejuelas. App 
Div. 363 
Supreme Court Adopts Evidence Rules. 393 
The State cannot be permitted, in the guise of expert 
testimony as to what lottery slips mean and how 
lottery operations are conducted. to convey to the 
jury that the particular defendant is a participant 
in syndicated crime being conducted by known 
gangsters. State v. Medero. App Div. ............ 410 
It cannot be presumed that evidence of numbers 
operations by the defendant is necessarily evidence 
that he is a member of a syndicated gambling ring. 
State v. Medero. App Div. 410 
Evidence indicating that a plaintiff seeking to re- 
cover for injuries involved in an accident had 
refused, without justifiable cause, to submit to a 
physical examination is admissible. Levine v. 
Scaglione. App Div. 458 
A person is competent to testify as to his estimate of 
the value of his own personal property whether or 
not he is generally familiar with the value of like 
articles, but where he estiniates the value of the 
personal property of another there must be evi- 
dence that he has knowledge of the market value 
State v. Romero. App cit 459 


thereo af 








An admission against in terest by conduct of the 

accused is ad ible ut a pr eliminary hear- 

r is required for a 
Div. 459 

a eguards defendant 

9 a blood tes may produce valu- 










etive facts bear n guilt or innocence 

he chooses to resist, the physician perform- 

magether with other authorized per- 

uch medicaliy appropriate steps 

to control any difficult patient: 

force is condemned. State v. 
474 
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Its are admissible, then in cases of 
i cnet a judge has issued an order 
dete ng that a sample of defendant's voice may 
be obtained and defendant has thereby been unam- 
biguously informed that he has no peiraowe or 
constitutional right to refuse. his continued refusal 
could properly be the subject of comment by the 
prosecutor and the trial judge as showing con- 
sciousness of guilt and inconsistency with a claim 
of eonorence. eyed v. Cary. Sup Ct 474 
Remanded to trial Court question of whether voice- 













print technique and equi iciently 

accurate to produce results admi evidence. 

State v. Cary. Sup Ct 474 
Ss 4 f ble or helpful to a 





the evidence con- 
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defendant's -prior conviction to affect his credibility 
when it was tendered by the State. State v. Adams. 
Sup Ct. 511 
It is not prejudicial error for the prosecutor to com- 
ment on the failure of the accused’s spouse to test- 
ify in his behalf, nor plain error to permit same, 
when defense counsel has said repeatedly during 
trial that the spouse would testify, and invited 
the comment by seeking to minimize possible 
adverse inferences from her failure to testify 
while saying that the jury could give some con- 
sideration thereto. State v. Lowery. Sup Ct. 50 
The rule that statements of prior identification are 
admissible when identity is at issue was not in- 
tended to sanction the bolstering of the credibility 
of a witness by allowing testimony of prior con- 
sistent statements on issues other than identity 
State v. Sinclair. Sup Ct. 539 
Telephone Conversations And The Rules Of Evidence 606 
The Uses And Abuses Of Offers Of Proof, by G. K. 
Thompson 633 
Evidence of consequences of an injury which develop 
after a release is admissible in a hearing on the 
validity of the release since it may suggest mis- 
representation which would make the release void. 
Wojcik v. Pollack. Law Div. 763 
Cral and written admussions of a defendant charged 
with careless driving are admissible where the 
defendant fails to request counsel and voluntarily 
offers the admissions while he is not in custody or 
otherwise deprived of his freedom by the author- 
ities and when the statements are made prior to 
June 13, 1966. State v. Zucconi. Sup Ct. 
Evidence of conversations overheard is admissible 
to show state of mind. State v. Stillwell. App Div. 800 
The medical diagnosis made by the treating physi- 
cian is part of the patient’s medical record admis- 
sibie under the Business Records as Evidence Act, 
N.J.S. 2A:82-35. Falcone v. N.J. Bell Tel. Co. App 
NOI i 5d GS 06 WHAM ob SG ERAS SER 
A defendant who de libe ratel y fails to appe al his con- 
viction is not entitled to a new trial on an appli- 
cation for post-conviction relief merely because 
the Supreme Court held ‘on the appeal of his co- 
defendant’ that the admission of codefendants’ 
statements constituted prejudicial error. State v. 
Blanchard. Law Div. a 
The rule of State v. Green on the admission of con- 
fessions of codefendants is procedural in character 
and is not to be applied retroactively. State v 
Blanchard. Law Div 
Mortality tables may be admitted into evidence. even 
where decedent's state of health is below average. 
when proper instructions have been given to the 
jury. Budd v. Erie Lackawanna R.R. App Div. .. 846 
No prejudice was suffered by admission into evi- 
dence of a portion of a union contract requiring 
prompt medical care, as the employer's duty re- 
mained the same whether express or implied. Budd 
v. Erie Lackawanna R.R. App Div. ....... .... 846 


EXTRADITION 
A warrant for extradition serves as presumptive evi- 
dence of a fugitive’s presence in the demanding 
state at the time of the crime causing the burden of 
proof to shift to the accused to prove his absence. 
Re: Matter of Application of William Degina. 
App Div. 


FALSE ARREST 

The malicious filing of a false complaint which 
causes the issuance of a valid warrant under which 
one is arrested gives rise to an action for ma- 
licious prosecution and not one for false imprison- 
ment. Genito v. Rabinowitz. App. Div. 50 

In an action for false arrest based upon the defend- 
ant-merchant’s unlawful detention of a suspected 
shoplifter, defendant is not lable for the length or 
nature of plaintiff's detention by the police. or for 
the actions of the authorities during such subse- 
quent detention. Cooke v. J. J. Newberry & Co. 
App. Div. 558 

A merchant does not retroactively lose the benefits 
of the Shoplifting Act by making a complaint 
charging larceny rather than shoplifting. Cooke v. 
J. J. Newberry & Co. App. Div. 558 


FALSE PRETENSES 

Where checks payable to a defendant presumably 
bore the genuine signature of the maker and there 
was no proof of fraud or dishonesty in their pro- 
curement or of knowledge that they were worth- 
less or that the account had been closed. proof of 
fraudulent intent under N.J.S.A. 2A:111-1 was 
lacking and the presumption of intent set forth in 
N.J.S.A. 2A:111-16 was not applicable. State v. 
Fladger. App. Div. 226 


FEDERAL EMPLOYER'S LIABILITY ACT 
Failure to provide medical aid to one suffering a 
heart attack is deemed negligence which plays a 
part in the death even though prompt medical 
attention is no guarantee of survival. Budd vy. Erie 
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Lackawanna R.R. Co. Law Div. . 80 
FEDERAL JURISDICTION 
Antitrust — Declaratory Judgments — Triangle v. 
Wheeling. U.S.D.C. ; .. 365 


FEDERAL TAX LIENS 
itle to contraband currency used in gambling oper- 
ations vested in county from the date of the com- 
mission of the wrongful act and no federal tax 
lien could attach to the same thereafter. State v. 
Moriarty et al. Law Div. : 800 

Federal tax lien is prior to wage claimant's lien 
when the wage claimants lien has not become 
specitic and perfected by the taking of possession 

son v. 








until after insolvency. Robin Embroidery. 
PINS Bo sites oc mista od gate Sige OSes eromee HRC 826 
FEDERAL TORT CLAIMS 
Military Personnel — Scope of Employment 83 
Plaintiff's attorney in action brought under Federal 
Tort Claims Act may apply to court to fix his fee 
and c-ient has no right to insist upon jury trial of 
reasonableness of fee. Schwartz v. U.S.A. et al. U.S. 
Ct. of App 569 


FEES ; 
Salem County Bar Ass'n. Minimum Fee Schedule 90 
Hunterdon County Minimum Fee Schedule 102 
Atlantic Count . Minimum Fee Schedule 181 





Mercer County Bar Ass’n. Minimum Fee Schedule 202 
Charge to borrowers by attorney for second mort- 
gagee of $300 for legal services involved in $3.000 
loan held excessive. In re Giordano; In re Henne- 
berry. Sup. Ct. 321 
Fee of $2,650 charged by attorney representing de- 
fendant arrested for carnal abuse where attorney 
succeeded easily in having criminal charge reduced 
to attempt. was exhorbitant and unconscionable. In 
re Giordano; In re Henneberry. Sup. Ct. 321 
Somerset County Bar Ass’n. Minimum Fee Schedule 576 
Monmouth Bar Minimum Fee Schedule 607 
Revised Gloucester County Bar Ass'n. Minimum Fee 
Schedule 674 
Morris County Bar Ass'n. Minimum Fee Schedule 720 
Camden County Bar Association Minimum Fee 
MARSESRER NIA sg fh. 8 oo 5 onto ae atals Are IE RES .» 832 


FIDUCIARIES 

Under Uniform Fiduciaries Act, a bank is not charge- 
able with notice that the fiduciary is committing a 
breach of his obligation unless it takes the instru- 
ment with actual knowledge of such breach or 
with knowledge of such facts that its action 
amounts to bad faith. Murner v. Ist Nat'l. Bk. of 
Passaic. App. Div. 279 


FIREARMS 

An applicant for a firearms purchaser identification 
card can be constitutionally denied a permit upon 
his refusal to answer questions as to his member- 
ship in organizations advocating the use of violence 
to overthrow government or to deprive others of 
their constitutional rights. Re: Application of 
Walter Marvin. Jr. App. Div. 714 


FORECLOSURE 

Where Sheriff's sale of real estate resulted in a sur- 
plus, mortgagee was entitled to priority for reason- 
able attorney's fees and advanced taxes over 
United States judgment lien obtained by assign- 
ment from private entity prior to foreclosure. 
Cape May v. Sebastian et als. Ch. Div. 

Whether secured party has priority under N.J.S.A. 
12A:9-313 over prior mortgage not decided since 
parties agree to have mortgagee proceed with 
foreclosure without secured party as party and 
without prejudice to secured party’s rights in the 
chattels sold by it. Orange Sav. v. Todd & Sears 
Sup. Ct. 130 

A foreclosure sale conducted without complying with 
the “10 day” notice requirement of the Rules may 
be set aside or redemption ordered. Orange Land 
Co. v. Bender. App. Div. 553 

A redeeming mortgagor is entitled prior to the re- 
demption date to a hearing on his exceptions to the 
accounting of rents and profits offered by the 
mortgagee in possession. Orange Land Co. v. 
Bender. App. Div. 553 

Infancy is no defense to an action to recover money 
advanced to an infant on the basis of her repre- 
sentation of majority reasonably relied on and is 
no bar to foreclosure of a mortgage given to secure 
such a loan. Manasquan v. Mayer. App Div. ..... 841 


FORUM NON CONVENIENS 
The proviso in N.J.S. 2A:26-1 that the Attachment 
Act shall be liberally construed as a remedial law 
for the protection of both resident and nonresident 
creditors is not a legislative mandate to bar the 
doctrine of forum non conveniens. S.D. Sales Corp. 


i) 


v. Doltex Fabrics Corp. App Div. 554 
FRAUD 
Fraud and malpractice are separate causes of action. 
Mazza v. Winters et al. App Div. 411 


Fraud, as such, may be made the basis of a claim for 
relief, but the essential elements of the action must 
be proven. Mazza v. Winters et al. App Div. 411 
In an action for damages, fraud may be established 
by the preponderance or greater weight of the evi- 
dence. Duratron Corp. v. Republic Stuyvesant 
Corp. App Div. . 481 
An insurance agency is not liable for the acts of an 
insurance agent who submits fraudulent loan ap- 
plications falsely evidencing the issuance of insur- 
ance policies where the evidence demonstrates that 
the finance company could not justifiably rely 
upon the forged verifications subsequently sub- 
mitted by the agent. National v. National. Law 
Div. . 747 
Evidence of consequences of an injury ‘which de- 
veloped after a release is admissible in a hearing 
on the validity of the release since it may suggest 
misrepresentation which would make the release 
void. Wojcik v. Pollock. Law Div. Tes: .. 763 


FUNERAL EXPENSES 
A third party undertaking to arrange for funeral 
expenses on his own initiative may obligate the 
estate only for such costs as correspond with de- 
cedent’s former circumstances and social condition. 
Quinn v. Koeck. App Div. =) baba ate 95k 


GAMBLING 

Evidence that apartment was used as office where 
records of completed bets were brought for tabu- 
lation held insufficient to support conviction for 
keeping place where persons resort for gambling. 
State v. Puryear. App Div. .... . 210 

On the facts an inference may be drawn that it was 
betting slips defendant burned while delaying 
police officers at his door. State v. Campisi. Sup Ct. 362 


GARAGE KEEPER'S LIENS 


The Garage Keeper's Lien Act gives a garage keeper 
a right to retain or retake possession of either the 
entire motor vehicle or only such part thereof 
as he had sold, repaired or serviced; it does not 
extend to other parts. Windsor v. Budny. App Div. 34 
Garage keeper holding car as security for unpaid 
bill is under duty to exercise reasonable care in 
safekeeping the car. Parnell v. Rohrer Chevrolet 
Co. Inc. v. General Accident Fire & Life Assur. 
Corp. Ltd. App Div. x . 542 


GIFTS 
Where donor reposes confidence in donee who has 
superior knowledge of nature of transaction and 
detriment incurred by donor if he engages in it, 
gift is voidable unless donee sees to it donor 
thoroughly understands nature and pbeiceneans 
ETN Ee NN oo ios 5s ed wi dura Sis Sec eee 461 
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GRAND JURIES 
If one subpoenaed to testify before grand jury is 
prospective defendant or target of its investigation. 


indictment returned against him based on informa- . 


tion obtained from his testimony must be dismissed 
absent valid waiver of immunity. State v. Sarcone. 
Law Div. 

Prospective defendant called before grand jury must 
be advised of his constitutional rights and subject 
matter of investigation. State v. Sarcone. Law Div. 

When prospective defendant called before Grand 
Jury is not effectively advised of his Constitutional 
rights and not effectively advised of nature of in- 
vestigation, indictments subsequently returned 
against him must be dismissed. State v. Rosania. 
Law Div. 

A waiver of immunity executed by a public em- 
ployee is involuntary and his testimony before the 
grand jury will be suppressed even though his 

fear of losing his office and pension was not cre- 
ated by any action of the State. State v. Stilwell. 
App Div. 

A grand jury is not required to vote separately upon 
each accusation against an accused or separately 
upon the contents of any particular indictment: a 
single vote on all charges resulting in five separate 

tments is valid. State v. Riley. Cty Ct 





GUARDIANS AD LITEM 
Court has inherent jurisdiction to appoint guardian 
ad litem for child in adoption proceeding. Re: 
Adoption of Children by N App Div 


HABEAS CORPUS 
A writ of habeas corpus should not issue on the basis 
of a mere conflict of evidence as to fugitive status 
in connection with extradition proceedings. Re: 
Matter of Application of William Degina. App Div. 


HEALTH DEPARTMENTS 
Boards of Health have the right to appeal from 
“acquittals” in summary proceedings brought for 
the coilection of penalties under ordinances passed 
by Boards of Heaith. State v. Shalit. App Div. 


IIGHWAYS 

The length restrictions contained in N.J.S.A. 39:-3-84 
apply to the vehicie alone and not to the vehicle 
inclusive of load. State v. Allied Lumber Co., Inc. 
Cty Ct 


{OSPITALS 

A hospital's determination of who should be on its 
staff must be reasonably based; this requires an 
opportunity to be heard and an evaluation of 
whether a history of criticism of constituted au- 
thority has been salutary or disruptive to institu- 
tional life. Sussman & Scialabba v. Overlook Hosp. 
Ass'n. App Div. 

A non-profit hospital may relocate in an adjacent 
municipality even though the intention of the 
original incorporators and donors that the 
hospita! forever remain within the original city 
limits. City of Paterson v. Paterson General Hos- 
pital. Chan Div. 

Decision of hospital's trustees to build a new hospital 
in an adjacent municipality held justified on the 
evidence. City of Paterson v. Paterson General 
Hospital. Chan Div. 


USBAND & WIFE 


was 


\fter a divorce, a former wife may prosecute an 
action in negligence for a tort which occurred 
during coverture. Sanchez v. Olivarez. Law D 

Neither a misrepresentation of the prospec 
bride's residence in the application for a marriage 


license nor the fact that the license was obtaine 

in the wrong municipality will nullify an other- 
wise valid marriage. Re: Silverman. App Div 
\ misrepresentation as to the prospective bri 
residence does not relate to a fact affecting 
legality of the proposed marriage; hence. the 
se issued in the wrong municipality may 1 

App Div 
where she i 
and pre- 








cen 
collaterally attacked. Re: Silverman 
fusband must provide home for wife 
free from interference by his relatives. 
marital agreement by wife that husband's mother 
would live with them will not be enforced. Koc! 

v. Koch. App Div. 

iterference of mother-in-law in wife’s home life 

need not be positive interference in management 

and operation of home to justify wife in leay 
when husband can solve the problem of mother 
living in home but takes position of neutrality 

Koch v. Koch. App Div. 

Juvenile and Domestic Relations Court has jurisdic- 
tion to order deserting husband to pay past due 
rent for demised premises occupied by abandoned 
wife. Ricci v. Ricci. Un Co Juv & DR. Ct. 

Where our court has jurisdiction in personam over 
defendant and over the marital res, defendant is 
guiity contempt for violating visitation order 
and restraint against proceeding in New York 
though New York court subsequently adjudges it 
has jurisdiction in the matter. Joffe v. Joffe. Sup Ct. 

A wife may recover the cost of her medical treat- 
ment and care from a third part ytortfeasor not- 
withstanding her husband's contributory fault and 
without regard to whether her funds were used 
or her credit pledged. Patusco v. Prince Macaroni, 
Inc. Sup Ct. 

The claim for the wife’s medical treatment is distinct 
from the husband's per quod claim for loss of con- 
sortium. Patusco v. Prince Macaroni, Inc. Sup Ct. 





OL 


IMMUNITY 

Act Permitting Suits Against U.S. Amended 

Although transporting school children by bus is a 
governmental, not a proprietary function, a jury 
could find active wrongdoing sufficient to sustain 
liability where a School Board placed children in 
a bus under circumstances where concomitantly 
operative omissions ‘including the failure to pre- 
vent children from taking rubber bands and paper 
clips from teachers’ desks or to assign sufficient 
safety patrolmen or to instruct the driver on dis- 
cipline or to take corrective measures when it had 
knowledge of the danger) could produce a substan- 
tial risk of injury to them. Jackson et al v. 
Hankinson & the Bd. of Education of New Shrews- 
bury. App Div. 

Where municipality acquires title to .realty in 
furtherance of its taxing power and does not 
actually use it for public municipal purpose, 
municipality has same liability for its negligence 
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in connection with the premises as a private land- 
owner. B. W. King Ince. et. al. v. West New York. 
Sup Ct. 
Municipal liability for negligence is not to be deter- 
~mined by whether activities are governmental or 
proprietary, but by whether there is any iogical 


reason for not imposing on municipality the samé 


duties and liabilities imposed upon private indi- 
viduals. B. W. King Ince. et. al. v. West New York 
Sup Ct. 

When a town sponsors a softball league, lays out 
diamonds, schedules games, charges fees, and in- 
stal!s equipment, it is held to a standard of reason- 
able care, particularly with respect to providing 
a home plate safe for its intended use, and is not 
exempted by R.S. 40:9-2, the municipal immunity 
statute. Coleman v. Township of Edison App Div. 

An action by the owner of uplands to settle a tideland 
controversy is not barred by the doctrine of sov- 
ereign immunity. O'Neill v. State Highway Dept. 
Sup Ct 

IMPLIED WARRANTY 

Implied warranty theory of liability does not apply 
to cases involving isolated sales or leases, but 
applies only to the mass producer or mass lessor. 
Conroy v. 10 Brewster Ave. Corp. App Div. 


INCOME TAX 


Loss Carryovers — Wofac v. U.S. U.S.D.C. 

Changing Capital Loss Into Ordinary Loss Under 
Section 1244 of The Internal Revenue Code. by 
Laurence Reich 


INDICTMENTS 
It was improper to include separate counts for dif- 
ferent types of bookmaking on the same day. State 
v. Juiliano et. al. App Div : 
It was not an improper duflication of offenses to in- 
clude separate counts for each day for which there 
Juiliano 


was evidence of bookmaking. State v. 
et. al. App Div. 

A grand jury is not required to vote separately 
upon each accusation against an accused or sepa- 


rately upon the contents of any particular indict- 
ment: a single vote charges resulting in five 
parate indictments is State v. Riley. 
Cty Ct... oa See 
Where defendant fails to object to the defect and is 
not prejudiced by the proofs, it will not be ruled 
improper to join two separate charges of conspir- 
acy as a single count of the indictment. McDonald 

v. The Home Ins. Co. App Div. 


on al 
valid. 


INDIGENT DEFENDANTS 
Report of Commission on the Defense of Indigent 
Persons Accused of Crime 
Supreme Court Guidelines for the Assignment and 
Compensation of Counsel 
The Right to Counsel in Civil Litigation 


Right to Counsel on Appeal 
INFANCY 
Infancy is no defense t action to recover money 


advanced to an infant on the basis of her repre- 
sentation of majority nably relied on and is 
no bar to foreclosure « rigage given to secure 


such a loan. Manasquar ayer. App Div. 
INFANTS 
Neither infant born with birt efects as result of 
doctor’s negligent failure 1 e mother that 
defect might result from G n Measles, nor 
parents of such infant, hav: f action against 
the doctor for being thus cds f opportunity 
to obtain abortion. Gleitman et v. Cosgrove 
et. al. Sup Ct. 
INFORMERS 
Disclosure of a nonparticipant informe: not re- 
quired merely because of the remote bility 
that his testimony might serve the defendant. Stite 


v. Oliver. Sup Ct. 


INHERITANCE TAX 
The Inheritance Tax Bureau may not under 1} lise 
of administrative stare decisis follow an inflexible 
uniform policy which conflicts with th tatute 
Rosenthal v. Kingsley. App Div. 
The Bureau’s policy of disallowing discounts for 
fractional interest in the valuation of real prope! 
all cases and under all circumstances is dis 
proved. Rosenthal v. Kingsley. App Div. 


INJUNCTION 


4 











erted mi conduct by members of a board of edu- 
ition does not warrant the denial of injunctive 
‘lief against unconstitutional conduct. Bd. of Ed. 
ro of Union Beach v. N. J. Education Associa- 
Chan Div. 
eparable injury” means no more than an injury 
t is material for which pecuniary damages 
suld not afford adequate compensation. Bd “of 
Boro of Union Beach v. N. J. Education Asso- 





Chan. Div. 
itary covenant restricting the use of land is 
pecifically enforceable by injunction. Minch 


‘mon. Chan Div. 

tive covenant imposed not for the benefit of 
etained land of the grantor nor for the 
y-expressed benefit of a corporate owner of 
ring land in which the grantor or his 
held stock is a personal covenant which 
vill not enforce. Minch v. Saymon. Chan 





rte f the strong public policy underlying the 
fest rohibiting discrimination in relation to 

f real estate, the courts should grant 

interim injunctive relief to preserve 

t matter of a proceeding pending before 


ae n of Civil Rights so as to make the 
os ailable to the complainant should his 
ee discrimination be upheld. Pfaus y 
Pale App Div. 
INSANITS 
~sgey Law by George L. Beffa 
INSTRUCTIOS= j 
It is irreg procedure, leading to undue emphasis 
peepee? expression, for a trial court to fail 
to sy equests to charge into the main 
pai spose of them promptly thereafter. 
erties tartha Construction Co. Sup Ct. 
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Where, in a murder case, the jury inquires as to a 
life termer’s chances of release on parole, the 
failure of the trial judge to give an instruction 
comparable to that in State v. White is prejudicial 
error. State v. Laws. Sup Ct. 


INSURANCE 

A comprehensive homeowners policy to effectively 
exciude residence workmen's compensation cov- 
erage must set forth the exclusion plainly, clearly, 
and conspicuously. Gerhardt v. Continental et. al. 
Sup Ct. : 

The homeowners policy here involyed held to pro- 
vide Workmen's compensation coverage for a do- 
mestic as the exclusion was inadequate. Gerhardt 
v. Continental et. al. Sup Ct. 

Omnibus clause of automobile liability policy ex- 
tends coverage to any person who had permission 
of the owner to use the automobile and language 
purporting to make coverage turn on the scope of 


666 


37 


the permission is ineffective. Selected Risks Ins., 


Co. v. Zullo et. al. Sup Ct. 

Provision in policy of employee fidelity insurance 
which exec!udes from coverage any loss proof of 
which is dependent upon inventory computation 
violates public policy and will not be interpreted 
literally. Hoboken v. Hartford. App Div. 

Where a policy provides that if the named insured 
acquires ownership of or repiaces an auto, he shall 
inform the company and any premium adjustment 
necessary shall be made, there is automatic cov- 
erage for newly acquired vehicies and a refusal 
to so recognize is nugatory. Velkers, Jr. et. al. v. 
Giens Falls et. al. Law Div. 

An additional insured is at least under a duty not to 
act so as to prevent the insurer from receiving 
notice of accident within reasonable time. Velkers, 

Jr. et al. v. Glens Falls et al. Law Div. 

An additional insured is required to give notice of 
an accident within a reasonable time; and to oper- 
ate as an effective excuse, lack of knowledge as to 





insurance coverage should be without nce 
or fault. Veikers Jr. et al v. Glens al. 
Law Div. 

License to act as rating organization may not be 


denied simply because applicant seeks to rate only 
multiple line coverage. Multi-Line v. Dept of 
Banking & Ins. Sup Ct. 

N.J.S.A. 17:22-6.2, defining an insurance broker 
agent for an insured, does not apply to characterize 
the agency of the broker in the collection of pre- 
miums when the insurer has entrusted the broker 


as 


with the delivery of the policy. Mt. Vernon Fire 
Ins. Co. v. Gillian. App Div. 
N.J.S.A. 17:22-6.2a, providing that the broker to 


whom the insurer delivers the policy is authorized 
by the insurer to receive payment of the premium 
is a codification of existing New Jersey common 
law. Mt. Vernon Fire Ins. Co. v. Gillian. App Div. 

Where a broker is entrusted by the insurer with the 
delivery of the policy, the insured in making pay- 
ment may safely rely on the implied authority of 
the broker to collect the premium as an agent of 
the insurer. Mt. Vernon Fire Ins. Co. v. Gillian. 
App Div 

Insurance against loss from a malicious prosecution 
claim does not ordinarily apply when all of the 
tortious conduct and injury to the victim precede 
issuance of the policy and only the factor of a 
favorable termination of the criminal proceeding 
follows issuance. Mulier Fuei Oil Co. v. Ins. Co. of 
No. America. App Div. 

If the insured purchased a 
sentations of the insurers 
afforded coverage against a 
prosecution action, the policy will be construed as 
affording coverage even though the insured’s al- 
legedly tortious conduct antedated issuanc 


upon the repre- 
that the policy 
maticious 


policy 
agent 
potential 





e of the 


policy. Muller Fuel Oil Co. v. Ins. Co. of Ne 
America. App Div. 
Where car has been stripped of most of its yrking 








parts which were then stolen, loss is covered un 
policy insuring against liability due to vandalism 
even where policy's theft coverage is limited to 
theft of entire car. Parnell v. Rohrer Chevrolet 
Co. Ine. v. General Accident Fire & Life Assur. 
Corp. Ltd. App Div. 

In a fire insurance policy which excludes explosion 
losses, once there is affirmative proof of fire loss 
the burden to resist the claim on the basis that the 
loss was attributable to expiosion is that of the 
insurer. Restaurant Enterprises v. Sussex Mutual 
et al. App Div. 

can be no subrogation where a lessor has 

agreed under an option for the purchase of the 

premises to abate to the extent of the insurance 
proceeds the lessor’s purchase price in event of 
Larstan Industries v. Res-Alia Holding Co. 

App Div. 

Cuban expropriation and nationalization laws 

valid and binding upon all persons who were 

citizens and residents of Cuba and that gov- 
nt was substituted in place of nationalized 
urance co. and assumed all liabilities then 
under policies held by such persons, the 

f said insurer was terminated. Present v. 

Life Ins. Co. Law Div. 

iy be accidental under a policy providing 
ieath benefits even though the insured 

vy exposed himself to a high degree of 
riving recklessly to avoid apprehension 

Life 



























by pol ce artz v. John Hancock Mut. 


Ins. Co 





sace policy has been reinstated, 





Where life Z 
grace peri uns from the original premium date, 
not date nsiatement. Feder v. Bankers Natl 





Div. 
‘oof of loss form to beneficiary 
change in beneficiary’s posi- 
pany from asserting non- 
t< waiver. Feder v. Bankers 
Law Div. ‘ ; : 
lan in Summary. Basic Pro- 
Victim—A Blueprint for 
Reforming bi Insurance by Robert E. 
Keeton and Jeffrey O Connell. : 
Where insured settled her claim against other driver 
and gave a general release her insurer was thereby 
discharged from liability for medical expenses 
since her insurer's right of subrogation was de- 
stroyed. Busch v. Home Ins. Co. App Div. 


Life Ins. Co. I 
Mere subm: 
without 
tion does no 
coverage or a 
Natl Life Ins. C 
The Keeton-O' Conn 
tection for the 






detrimental 
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Insurance, Cont’d 

Provision in policy permitting subrogation for med- 
ical payments made to insured is valid. Busch v. 
Home Ins. Co. App: Div. 

Opposes Basic Protection, 
System Support. 

Mutua! agreements by landlord and tenant to insure 
their own property will be construed to provide 
mutual exculpation from claims of negligence for 
damage to such property or loss of profits and 
parties will be deemed to look solely to their own 
insurance for recovery. Mayfair Fabrics v. Henley 
et als. Law Div. 

Where auto liability policy excludes from coverage 
claims by “daughter of the insured” company must 
defend claim brought against person insured under 
omnibus clause by daughter of named insured. 
Norton v. Concord Ins. Co. et al. App Div. 

An insurance carrier is estopped from prosecuting a 
subrogation claim in the name of its insured when 
it has made a settlement on behali of its insured 
of the other party’s claim against the insured, 
even though neither insured nor carrier expressly 
released the insured’s claim against the other 
party. Rossum v. Jones. App Div. 

The Keeton-O’'Connell Plan—Pro And Con 

Insurer under homeowner's policy is obligated to 
defend a suit and pay a judgment arising out of 
the suit against its insureds for their negligent fail- 
ure to supervise and control their child whose 
negligent operation of an automobile caused the 
death of another, notwithstanding a clause in the 


Asks Jury Adversary 


policy excluding coverage of claims arising out of 
ownership, operation or use of an automobiie. 
MeDonald v. The Home Ins. Co. App Div. 


Automobile being returned to named insured from a 
private parking lot by a hotel doorman is not being 
used in the business of parking vehicles within the 
meaniiug of a policy exclusionary clause; named in- 
sured’s carrier must defend claim against the door- 
man and hotel as additional insured’s. Consoli- 
dated v. Security. Chan Div. 

In Opposition To The Keeton-O’Connell 
Herbert E. Greenstone 


‘ 


KGAA esige awed : oes ‘by 


INTEREST 

Interest deductions by torporation disallowed where 

alleged loans were actually capital contributions. 
Finitay v. U.S. U.S. D.C. 

Interest on a claim the amount of which is certain 
is not avoided by dispute in good faith over legal 
liability. Jos. L. Muscarelle, Inc. Central Iron 
Mfg. Co. Ct. of Appeals. 


INTERN ATIONAL LAW 
Where Cuban expropriation and nationalization laws 
were valid and binding upon all persons who were 
then citizens and residents of Cuba and that gov- 
ernment was substituted in place of nationalized 
U.S. insurance co. and assumed all liabilities then 
existing under policies held by such persons, the 
liability of said insurer was terminated. Present 
. The U.S. Life Ins. Co. Law Div. 


INTERSTATE COMMERCE 

Another carrier violates the Elkens Act by accepting 
,a tebate from a railroad. U.S. v. Pep. U.S.D.C. 

It is}an undue burden on interstate commerce to 
require a prospective vendor to have purchased 
during “preceding year” miik from New Jersey 
sources equal to the amount he seeks to furnish 
under contract with state agencies or school dis- 
tricts. Garden State Dairies v. Sills et al ete. 
ct Og) | a ee a er ae 


JOINT TORT-FEASORS 


The satisfaction of a judgment obtained against one 
tortfeasor bars the maintenance by plaintiff of an 
action against an gs er tortieasor for the same 


claim. Theobold v. Kenney’s Suburban House, Inc. 
Sup Ct 
Satisfaction of a judgment obtained against auto- 








mobil vers for injuries to plaintitt caused by 
their ence does not necessaril ly bar plaintiff's 
cli st doctors and hospital for injuries oc- 


caikteemphion th neko v. Kenney’ 
Inc., distinguished. Knutsen v. 
















$s 

per to set aside default judgment obtained 

by m sition on Court to evade 
f ere failure to defend was 


1ent of een ae attorney Court 

. Perillo et als. Sup Ct. 

doned action to avoid effect 
was in equitabl e condu 


et ais 







en who might 
members of the 
interest at stake have 
nts in the suit. Evangel Bap- 
mborn issue of Fannie Cham- 
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JUDICIARY 
Routine signing of an ex parte order does not dis- 


qualify a judge under N.J.S. 2A:15-49(c) from 
hearing the trial of an in lieu proceeding. Town- 
ship of Hamilton v. Bd of Chosen Freeholders. 
i hg, © SRA le ane ne Meme te Petbela ca Pye ir ni od 


JURIES 
The Art of Voire Dire ....... 


JURISDICTION 

The rules subjecting a foreign corporation to in 
personam jurisdiction are applicable to nonprofit 
corporations as well as to business corporations. 
Higgins v. The American Society of Clinical Path- 
ologists. App Div. 

In personam jurisdiction is lacking where defendant 
did not purposefully avail itself of the privilege of 
conducting activities in New Jersey or invoke the 
protection of this State’s law, and telephone calis 
and letters originating in New Jersey and the 
presence of collateral here did not affect the basic 
transactions which were negotiated and performed 
in New York. DeLear v. Rozel Packing Corp. App 
Div. 

Superior Court has inherent jurisdiction to order 
transfer of county district court action to Superior 
Court where plaintiff's damages have increased 
curing the pendency of the action. Fusco et al v. 
Hale Furniture Co., Inc. et al. App Div. 

A pre-trial motion to dismiss an indictment for lack 
of jurisdiction should not be granted except after 





a pienary hearing. where the indictment is suffic- 
ient on its face. State v. McDowney. Sup Ct. 

Foreign corporation which does no business in New 
Jersey ubject to in personam jurisdiction in 
product liability action where product's normal 
usige aimost inevitably would bring it into New 
Jersey and accident occurred here. Roche v. Florel 
et al v. U.S. Refrigeration Corp. et al. App Div. 

Juvenile and Domestic Relations Court has jurisdic- 
tion to order deserting husband to pay past due 
rent for demised premises occupied by abandoned 
wife. Ricci v. Ricci. Un. Co. Juv. & D.R. Ct. 


Where tenant honestly landiord’s claim of 
nonpayment of rent and pays the rent and costs 
to the clerk immediately upon adjudication of 
tenant's liability, the district court loses all juris- 
diction to issue its warrant for possession. Saver- 
iano v. Saraeco. App Div. 


JURISPRUDENCE 
Understanding Code Systems Of Law, 
Beggans, Jr. 


JUVENILE AND DOMESTIC RELATIONS COURT 

Where complaint is inconsistent and failed to advise 
what was charged under N.J.S.A. 2A:4-18(c) it 
violated the letter and spirit of R.R. 6:4-1 and the 
most basic requirements of due process of law and 
hence should have been dismissed. Reyes v. Reyes. 
App Div. 

Juvenile and Domestie Relations Court has jurisdic- 
tion to order deserting husband to pay past due 
rent for demised premises occupied by abandoned 
wife. Ricci v. Rieci. Un. Co. Juv. & D.R. Court 


aisp tes 


by James P. 


LABOR LAW 

The question of which branch of a bifurcated griev- 
ance procedure should be used, while of great im- 
portance to the parties, is still one of procedural 
arbitrability to be decided by the arbitrator and 
not the courts. Standard v. Local Union 560. Sup 
Court 

In the arbitration of a claim of wrongful discharge, 
the emplover does not have an absolute right to 
call the discharged employee as its first witness. 
Local Union 560 v. Eazor Express Inc. App Div. 

Fe dera 1 Court may award reasonable counsel fee to 
union member who in good faith pursues rights 
guaranteed by Title I of Labor Management Re- 
porting and Disclosure Act of 1959. Gartner v. 
Solonor et al. Ct of App. 

Union's attempt to make an amendment to its con- 
apply retroactively to plaintiff's detri- 
contrary to fundamental fairness and 
ybinson v. Embroidery. App Div. 


rere pe 
stitution 
ment 1S 


nvalid. Ro 


LACHES 

Where grand jury returned a “no bill” against a 
police officer on December 16, 1964, a cause of ac- 
tion for back salary under N.J.S.A. 40:46-34 ac- 
crued. and where suit was not instituted -until 
April 7. 1967 that cause of action was barred by 
R.R. 4:88-15 and laches. Manobianco v. Hoboken. 
Law Div. 


LANDLORD AND TENANT 
A bargained for exculpatory clause in a lease fairly 
and oe y entered into will be given effect as 
written. Mayfair v. Henley. Sup Ct. 
Where a county district court dismissed a dispossess 
complaint on the ground that there was no land- 
nant relationship. no appeal can be taken. 

Manor v. Kuckel et al. App Div. 

required as prerequisite of summary action 
for possession based on violation of covenant in 
lease must state in detail acts which constitute 
such violation. Carteret Properties v. Variety Do- 
nuts Ine. Sup Ct. 

Where tenant's repeated breaches of covenant in 
lease had been waived by landlord’s acceptance of 
rent. no forfeiture of lease will be allowed absent 
reasonable notice from landlord to discontinue 
breaches followed by new violations by tenant. 
Carteret Properties v. Variety Donuts om Sup Ct. 

Landlord’s acceptance of rent with knowledge of 
facts constituting breach of covenant in lease is a 
waiver of all past aa og Carteret Properties v. 
Variety Donuts Inc. Sup Ct 

A tenant who negligently causes a fire severely dam- 
aging his lessor’s building may nevertheless exer- 
cise his option for the purchase of the premises. 
Larstan Industries v. Res-Alia Holding Co. App 
Div. 

Federal courts have 

te 





irisdiction to decide whether 
New Jersey state Ae and judicial procedures af- 
forded tenants in a low-rent housing project a 
forum to grant their claims to due process safe- 
guards in the housing authority's eviction pro- 
ceedings. Randell v. Nwk Housing Authority. Ct 
of App. 
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Where tenant honestly disputes landlord’s claim of 
nonpayment of rent and pays the rent and costs 
to the clerk immediately upon adjudication of 
tenant's liability, the district court loses all juris- 
diction to issue its warrant for possession. Saver- 
iano v. Saracco. App Div. 

Mutual agreements by landlord and tenant to insure 
their own property will be construed to provide 
mutual exculpation from claims of negligence for 
damage to such property or loss of profits and 
parties will be deemed to look solely to their own 
insurance for recovery. Mayfair Fabrics v. Henley 
et als. Law Div. 


LANDOWNER'SS LIABILITY 

A possessor of land is not liable for injuries sus- 
tained by a trespassing child struck by a car after 
coasting on a sled down a snow covered hill and 
slope extending from the rear of a food market 
arking area to the street level where the condi- 
tion was not artificial, but a natural one, not 
involving an unreasonable risk of death or serious 
bodily harm, and the child was aware of the peril. 
Ostroski v. Mt. Prospect Shoprite et al. App Div. 
Even if the child was a licensee, the possessor is not 
liable where the child admittedly appreciated the 
danger of coasting down a slope into a public 
street. Ostroski v. Mt. Prospect Shoprite et al. 

App Div. 


LARCENY 
Enaciment of the statute declaring shoplifting to be 
a disorderiy offense did not repeal the general 
larceny statute pro tanto. State v. Milano. App Div. 

It is plain error to give the jury no instructions on 
the difference between grand and petit larceny 
and particulerly as to the importance of determin- 
whether the value of the articles taken ex- 
$200. State v. Romero. 





ceeced § App Div 
LAW LISTS 
Approved Law Lists 


LEASES 
Where a 
mortgs 


jandowner subordinates his fee title to a 

:ge to be given by his lessee, and the instru- 
ments of subordination demonstrate an intent that 
the funds obtained from an obligation secured by 
such mortgage be used for construction purposes, 
ihe interest of the mortgagee is inferior to that 
of the owner in the absence of proof that the 
funds were spent for construction purposes. Cam- 
bridge Acceptance Corp v. American Nat'l Motor 
Inns, Inc. Chan Div. 

Provision in equipment lease limiting lessor’s liabil- 
ity to replacement of defective parts is not con- 
trary to public policy where lease was made by 
two corporations in a commercial setting. Moreira 
Const. Co., Ine. v. Moretiench Corp. App Div. 


LEGAL AID 
Neighborhood Law Offices or Judicare?, 
D. Marsh 


LEGAL EDUCATION 
The Lawyer Of The Future 


LEGISLATIVE REAPPORTIONMENT 
Overriding consideration in determining validity of 
amendment to State Constitution providing for 
legislative reapportionment is whether it in all 
respects furthers achievement of the one man-one 
vote ideal. Jackson v. Bodine. Sup Ct. 


LIBEL 
Allegations in a Municipal Court complaint are abso- 
lutely privileged and provide no basis for a libel 
action. Genito v. Rabinowitz. App Div. 


LIENS 

A processor's lien may be imposed only on materials 
processed and not on the machines which do the 
processing. Kalio v. B.A.M. App Div. 

For an artisan’s lien to attach there must be proof 
that the chattel was turned over to the artisan for 
the purpose of enhancing its value for the owner's 
benefit. Kalio v. B.A.M. App Div. 

A lien on a bulldozer by virtue of a conditional sales 
contract properly recorded prior to the adoption of 
the Uniform Commercial Code is superior to a 
garage keeper's lien but inferior to an artisan’s 
lien. National State Bk of Nwk v. Rapp. Sup Ct. 

A bulldozer is not a “motor vehicle’ for purposes 
of the Garage Keepers Lien Act. Ferrante Equip- 
ment Co. v. Foley Machinery Co. Sup Ct. 

One who enhances the value of a bulldoxer through 
his labor and materials acquires a common-law 
artisan’s possessory lien superior to a perfected 
security interest under the Uniform Commercial 
Code. Ferrante Equipment Co. v. Foley Machinery 
Co. Sup Ct. 

LIMITATION OF LIABILITY 

Provision in equipment lease limiting lessor’s liabil- 
ity to replacsment of defective parts is not con- 
trary to pubiic policy where lease was made by 
two corporations in a commercial setting. Moreira 





by William 


Const. Co., Inc. v. Moretrench Corp. App Div. 
LIMITATIONS 
Where a water meter was sold and deiivered to a city 


it in 1950 and burst in plajn- 
of action based on 
accrued and 


in 1942. installed by 
tiffs home in 1964. a cause 
breach of warranty or strict liability 


the statute began to run in 1942. Rosenau v. New 
Brunswick Ct al, ABO es 2d ep pvcansle heceaeee 3.6 
A cause of action based upon negligence accrues 


when the damage first occurs and the statutory 
period begins to run from that time. Rosenau v. 
New Brunswick et al. App Div. 

It was proper to set aside default judgment obtained 
in 1945 by means of imposition on Court to evade 
Statute of Limitations where failure to defend was 
due to disbarment of defendants’ attorney. Court 
Investment Co. v. Perillo. Sup Ct. 

Plaintiff's revival of abandoned action to avoid effect 
of Statute of Limitation was inequitable conduct 
justifying Court’s setting aside default judgment 
obtained nearly 20 years before. Court Investment 
VCP NSU 6 hla sk o/s acre eset 

The New Jersey Statutes of Limitations are not 
tolled by a party's imprisonment Hughes v. Smith. 
US.D.C 
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Limitations, Cont'd 
The limitations statutes of the state in which the 
action arose control in actions under the Federal 


































































































In determining whether plaintiff's signed consent to 


operation was an informed consent, plaintiff has 
the burden to prove what a reasonable medical 
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MORTGAGES 
Where Sheriff's sale of real estate resulted in a sur- 










































































Civil Rights Act. Hughes v. Smith. U.S.D.C. ....." 197 practitioner of the same school and similar com- : bie: 

Where grand jury returned a “no bill” against a munity, under similar circumstances, would have plus, mortgagee was entitled to priority for reason- 
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police ofticer on December 16, 1964, a cause of disclosed to his patient. Kaplan v. Haines. App Dix_571 able attorney's fees and advanced a ae 
action for back salary under N.J.S.A. 40:46-34 ac- United States judgment lien obtained by assign- 
crued, and where suit was not instituted until April es : ? - ment from private entity prior to foreclosure. Cape 
7, 1967 that cause of action was barred by R.R MANUFACTURERS LIABILITY ee May v. Sebastian et als. Ch Div. ................. 
goes zt ; 3 =— Manufacturer's Anonymity: Defense To Liability, i es - cas 
4:88-15 and laches. Manobianco v. Hoboken. Law tt . sh Where a landowner subordinates his fee titie to a 
Div 570 by Kohnen Hesris Geist ; 380 mortgage to be given by his lessee, and the inst 

Ir the ¢ absence ‘of evidence of a con tinuing tort, an m MARITAL Sn ; of ; i ve ti “4 a ane pp t “ne hat 
n of a continuing tort, an The normal assumption, borne out by the facts here, ments of subordination demonstrate an intent that 
action for property damage resulting from the neg- pe : -— ES the funds obtained from an obligation secured by 

A 3 is that testator intends the maximum tax advant- 7 
ligent installation in 1957 of an underground tele- - ata < af ‘ much mortgage be used for construction purposes 
} epee age for the estate and maximum benefit to his : - sige . ! 
phone conduit which allegedly broke plaintiffs spouse within the limits of his gift to her, hence the interest of the mortgagee is inferior to that of 
sewer line cleanouts in 1957 was barred six years } Snes eos caylee lifie PY the owner in the absence of proof that the funds 
: Deets ete eee : bequest to her which qualified for marital deduc- : Dri 
later even though additional damage was caused in : ee aed ie eee . were spent for construction purposes. Cambridge 
tion is without any payment or reduction for : Sept 
1966 when the clogging of the sewer line culmin- : a Sov dance Acceptance Corp. v. American Nat'l Motor Inns 
: estate tax, absent indication contra. Gesner v. z i s 
ated in a backup of sewage. Fernandi v. Strully Roberts. Sup Ct 114 TG CHa RWS a. 355s 's'cecrg oeigaiaie dad aca more eae 
distinguished. Diamond v. N.J. Bell Tel Co. App ; De ey an a a a 
BR aces Kes Nocrsns syd ehStateh iat aane lotrel a Aenea Dc ae 682 MARITIME LAW MOTOR VEHICLES 

Suit contesting bank's accounting to depositor can be Where the employment relation is sufficiently local The length restrictions contained in N.J.S.A. 39:3-84 
brought no later than one year after depositor. in character that the state has a valid interest in apply to the vehicle alone and not to the vehicle 
sere written notice required by N.J.S.A. 17:9A- providing its compensation remedy, an employee inclusive of load. State v. Allied Lumber Co., Inc. 
229.2 on bank questioning accounting as this sec- injured on navigable waters may receive compens- OH CRiec cali erecndwaticte nec asmaccians ca eee eens 
tion was not Bi sgn by U.C.C. Duralite Co. v. aes alion under the New Jersey law in addition to The ultimate determination of the Director of Motor 
N.J. Bank & Trust Co. App Div. ................ 713 benefits under the federal compensation act. Han- Vehicles in license suspension proceedings must 

ie written notice requirement ol S.A. 17:9A- sen v. Perth Amboy Dry Dock Co. Sup Ct. ....... 82 be accompanied by basic findings of fact sufficient 

9.1 et seq —* t ig ntest of ba i accounting The state law yields to federai exclusivity only when to support it. Talocci v. Streiecki. App Div. ...... 

rf nce nds > ne s he gr d ‘ nT Saget ; 2 

and pe ormance Bo ids, covet no basis for tort the grant of state compensation benefits would Lega! titie cannot be considered transferred until the 
liability against the municipality but proof that actual!v wor'!: substantiai -ei11dice a +3 z 44 . 
m nicl ality did work at 1 fp besadt septs Be ‘ actually wo! ubstantial prejudice to the national parties have strictly complied with the rules of 
nu bs aulty 1 VOrK at enc C stree a na ar ae 4 ‘ ce or b - roa r . ral ? 

we 2 tog the time iy : ce requir aad ‘of the = oe ot Hansen Perth Amboy Dry Dock the Division of Motor Vehicies. Velkers, Jr. et ai 
UC = - oe eet i ops i Een ° mh a ay Dur gear Ct 82 v. Glens Palls: Baw BGS sock bcc cas acacaneemaas 
L WV imMay be s Vv oral notice. ura- a . = 2 
lite Co. v. N.J. Bank & Co. App Div. 713 MARRIAGE A bulldozer is not a “motor vehicle’ for purposes of 

Where plaintiff? files timely action for personal in- Neither a misrepresentat of the prospective bride's the Garage Keepers Lien Act. Ferrante Equipment 
juries while aliv i subsequently d period of residence in the application for a marriage license Che. Pony Eeeeers x Chie ct. IEA ESS 2 > 
limitation on wrongful death act is measured nor the fact that the | nse was obtained in the A motorist cannot be ec People of careless driving 
from date of his death. not date of accident. Redick marriage. Re: Silv Ano Big). .2 555. — 930 under N.J - A. 39:4-97 i e operation of his motor 
v. Roham & Haas Co. Law Div 746 Am presentation » the prospeciive bride's ; vehicle is restricted toa baste red parking lot. State 

Imprisonment in a foreig “ise ill not toll residence does not relate to fact affecting the v. Young ‘Middiese Che CG css sensanecen 
che running of the St Fidelity - legality of the proposed marriage hence, the lie- U.S. Supreme Court Rejects Attack On Jersey Poi: 

oO posit v. Abagnale .. 763 ense issued in the wrong muni¢ ity may not be SHOCK ooo eg lak cecum iarsewamnaneues 

Actior or invasion of right of privacy bas on ap- ‘oilateraliy attacked. Re ern 96 a , tee 

Act ion for inva an of ri h ; p iv J sed on ap coilaterally attacked. Re: Silverman. App Div. 230 Where an arrest procedes motorist’s refusal to sub- 
propriation of plaintiff's name for commercia! pur- vine + municipality wiil nullify ar | : $ 

x = % r ahh AKT . y _— rong municipai V1 NuUuLLiy ¢ OlUnerwise Vaiia 
poses is not barred by two year statute of limita- MASTER AND SERVANT Mate He { ¥ " ages ae re : i 2 ‘ 
tion governing injuries to the person thoug] A private emplover = at ; : mit io the breath alcohel determination test pro- 
SMe rH hc eo eens sick ta ei 4% PELVate employer Of ohe who also a notary vided for in N.J.S.A. 39:4-'0.1 et seq., the six month 
plaintiff claims damages for injuries to feelings. public may not be charged vicariou th the ‘evocation of driving priviles may ¢ 
Canessa et al v. J. 1. K Law Div 779 notary’s neglect in public office: t tethlich i revocation of driving priviieges muy be impo ed 

ce ee = P : see liabil Se a te ee aeons vpon him though he is subsequentiy acquitted of 
LOTTERIES pioyvers ila bility it must b » shown tiie emp!oyer drunken driving Strelec v. Coan App Div 
: ee participated in the breach or led plaintiff to believe Fundamenial fairness requires rejection, as a evi- 

N.J.S. 24:121-3(b) includes possession of any paper, the notary was acting for the employer and its ASS ye 4 oe ae 

— a we owen Pepin rts. he notar} asi jor the employer and on its . dentiary support for a license suspension, of ad- 
Sip or memoranda Y pe! taining tot 1€ pusiness of ibility. Comme rcial Union Ins. vy. Burt < missions made by a person during a period of 
“numbers” or the “numbers” game. State v. Gattl- Aitken Const Co. Sup Ct. ................ 427 codhuhinds <atiah: Sak Cte iam 
BESSA SL DEE etl ip reals acs. cc nae ons oR oleate 394 Profit-sharing plans are to be liberally construed j seda Vhich had produced incoherency in the 

: pees aonedi ally c ynstruea@ in declarant and an awareness in the questioner that 
MAGISTRATES favor of the employee and against forfeiture. Rus- the declarant did not know what he was talking 
Mz i ell v. Princeton Laboratories. Sup Ct. ........... 494 about. David Streiecki. App Div 

The term of office of a magistrate, appointed by an Pro of a profit-sharing plan purporting to give Seieniaiibalie. tenenlin: einai def piss ENE: 
acting mayor does not cease when the acting finality to corporate or committee decisions wiil not ppe ot cabo raaic ge pea be ee ae Dicins 
mayor is replaced by a duly elected mayor. Robin- Support arbitrary action. Russell v. Princeton Lab- assessment ot the credibility of a bibles. ho did 
son v. Kreischer. Chan Div. ..........-......5. 714 ora! Sup Ct. 494 nat Sees ee et ee ree eee 

“EP Tre aan aoe es v. Strelecki. App Div. 
MALICIOUS PROSECUTION MECHANICS LIENS A second suspension because of a driver's involve- 

The malicious filing of fals complaint which Property owner shall laims in order in which ee : kata acennens may be imposed even in 
causes the issuance of a valid warrant under which notices have been filed regardless of order in the absence of a finding that his manner of driving 
one is arrested gives rise to an action for malicious which such notices were served on owner. Jos. L caused the fatal accident. Allen v. Strelecki. Sup 
prosecution and not cne for faise imprisonment. Muscarelle Ir Central Iron Mfg. Co. et al. Ct Paps EPR Rie NIN BR ory SE I es as ee 
Genito v. Rabinowitz. Sup Ct App Div. .. .. 50 i FUORI rs. ag sea hw we se ae ae 475 The “Cwovsiep susgemaioe Seelae Saree ee 

The conviction of the accused by a magistrate or © 0008 00000000 Division of Motor Vehicles in fatal accidents is 
triai court, although reversed by an late tri- MEDICAL EXPERTS valid, put -falrncss: rogues: See tee ee 
bunal, conclusively establishes the ence of Is Cross Exami ary?, by Wiliiam J advised at the tine of tie initish soqjemese aa 
probable cause unless the conviction was obtained Stewart, Jr <6g e 681 an add:tionui suspension may be imposed upon 
by fraud. perjury or other corrupt means. Heyman i review of the fatal accident investigation. Alien 

Stein. App Div. 682 MENTAL INCOMPETE? v. Strelecki. Sup Ct. 
A person under indict nd to be menté i INIC 
MALPRACTICE : — 1 to be mentally ill MUNICIPAL LAW 
RAC r retarded may be i to institutional care Paty 5 3 : : 

Satisfaction ot a judgment obtained no- only when he is a } to himself or others. A city MAnAgC! in a nunicipatity operating under 
bile drivers for injuries to plaint i b State v. Caruliuzzo. Sup Ct. .................. 318 RS 40:81-11 may also hold the offices of Director 
their negligence does not necessarily plain- Eid of Public Works and City Engineer. Marini v. 
tiff's claim against doctors and hospital for injur- MERGER Holster¢t. ab. St he ..3\\2,05..9nca eon ccna eae 
ies occasioned by malpractice—Theobold v - The reserved power ov ns is adequate to On cross-motions tor summary judgment, the court 
ney’s Suburban House, Inc., distinguished. - Sustain the application to | xist ing corporations may, on its own motion, raise the issue of validity 
sen v. Brown et al. Law Div. 50 of later statutes aut s by less than of minimum unit bid requirements in rock excava- 

A physician is under no duty to notify a fo: unanimous votes of stoc E Brunda ge et al v. tion contract. Corbiscello Brothers, Inc. v. Borough 
patient of the dangerous propensities of a lg Wik. CAMO COC SUD Ce 6 os ass. +55.6 dees auuleoacwatous 99 of Ft. Lee. Law Div. 
where the patient continues to take the drug A merger consummated wh PP: ‘al is pe nding Under N.J.S.A. 40:43-26 consent by the governing 
the last visit to the physician, not as a part of hi aoes not make the appeal ver, since the body of the municipality of which the land is part 
treatment or under the physician’s prescriptio: equities of undoing the mer: then must be to annexation thereof to another municipality is 
but of the patient's own volition and by his own eighed the better practic« x a stay pend- required but such cons¢ cannot be arbitrarily 
procureme snt. Fleischman v. Richardson-Merre!! = thc appeal. Brundage et N.J. Zine Co. withheld. West Point et al v. Dover. App Div. 
doe. 060: Bo Me, .... 06552-0000. 193 SUP nS yey eat sae aha 99 The area to be classed as blighted may include cer- 

The continuing duty of a physici an to make periodic No more than literal compl sary to sat- tain houses or buildings which are not substandard. 

p Fate OAu . c + ; . . 
calls to follow the progress of his patient and isfy the Statutory requirem commis Lyons v. City of Camden. Sup Ct. .... areata 
notify the patient of the dangerous propensitie: pl lanning to rmerge must be ¢ E business of The Law Division review of the validity of a blight 
a drug which he has prescri ibed terminates when “the same or a similar nature.” Bi ge et als v. determination is not to the record made 
the patient dispens Wi the phy sicians service as J. Zine Co. Sup eet. before the planning bom and governing b GY; 
Fleishman v. Richardson-Merrell, Inc. et al. App = aaron of persuasion as to th further testimony and documentary evidence may 
(Se ie ly pe eed PE ee as 19 nt of minority shareholders re be introduced on the issue of whether the declar- 

Neither infant born with birth defects as result oi to uphold the transaction ation of blight was supported by substantial evi- 
doctor's negligent failure to advise mother that Zine Co. Sup Ct. dence. Lyons v. City of Camden. Pett Ct. 
defect might result irom German Measles, no si ing of a close working A resoiution of governing body which had just begun 
parents of such infant, have cause of action again aa seiko re and : to operate under Small Mutisiouties Plan ap- 

lirectors ane i 55 not v enti - + = 
the doctor for being thus deprived of opportun y of ae officers does not v a pointing certain officers was ultra vires 
to obtain abortion. Gleitman et al v. Cosgrove 2 Saale ore facto merger doc failed to provide for expiration not later thz 
PAS Ss Ot ne : ; 195 rye = ther Co. Chan D days after effective date of the optional plan 

ee malpractice sation it F for defens : on o; N.J.S A. 14:3 : mann v. W. Paterson et al. App Div 

counsel to comment on the a verdict for ation tn Reales es opt alters Under Small Municipality Plan C 
+ prof j ay standing Pati t wit moderr hicinees ? 
plaintiff on defendant s professional standing. . Goad v. L Pp pace with peer 5 cs attorncy cannot be appointed by 
Zensen v. D Elia. App Div. 225 acs - Lackawanna Leather Co. C Div. 617 where there was no ordinance er 
Fraud and malpractice are separate causes of action. e ey of a dissenting share jer engineer, it was for the mayor t , 
~ a intere e } 4 _= 44 64Ge te s§ DY a Or tio? } ts bs os $ . 
Mazza v. Winters et al. App BIEN ci sha wraieriaes 411 ta: alae alae ate by a corporati ME OF GULF pointment as well. conan WW: Pala et al. 
Statute authorizing chief execut ey he ogated by N.J.S.A. 14:3-5. Good v. App Div. 
app.y for commitment of pati vanna Leather Co. Chan Div. 617 Although the issue was subst 
~ = SS VV. Ss s Ss a tl 
sane does not create duty to LAW ing a i 1 ra subst = 
relatives will not do so. Fernan be oe eee an 
App Div. 52 on between administrative procedures to grar.t a stay made moot t ther 
Pa 2 pre anaes Parr tee 27 those raising eon the municipal bodv should have been nermitted 
General hospital where poli ice “akan 1g conscientious objec municipal body should have been permitted to 
rest did not violate any duty an er induction does not violaté continue notwithstanding the illegality of the vot- 
ing him to police instead of instit uting long term Si bebe: Brown v. McNamara. U.S.D¢ 163 ing provision in the statute € shing it and 
‘ t instituting long tern t wil not, except in the most extreme cases whether the Attorney Gener ula iad s standing 
menta! therapy for which, it lacked facilities. Fer- or interfere with T roa trench EE LORE ES IEP Seek ng . 
nandez v. Baruch et al App Div 507 ae € with Department of Defense to attack the statute. since the body has in the 

Jury : SA Retake a ra a unalion aS to whether one in service is meantime gone out of business. Humble Oil et al 
ury could find malpractice where hospital turned to discharge or non o- ~. Wojtyeha. Sup Ct 
Patient over to police without advising police that f deualogmed! ass combatant ; a ee ae ne ; : 
patient had been receiving tranquilizer an ae d a . ig Of conscientious The rate charged by a municipally owned and 

i : © Ne Wanuqguiil an S- prown v c « operate vaterworks ¢ at pp Saeed SSR ¥ 
continuance of drug might cause return to psy- amara. U.S.D.C. 163 ee oF Wet ee _ 

j : im 3 x ars 1g municipalities are subject 
chotic state with potentialities for self-destruc- Mill NTROL : ia 1 FREE TUES Ske San oe 
eiege Saas habs = saclatae l 2 e regulatory power of the Board of Publi tility 
tion. Fernandez v. Baruch et al. App Div. .... 527 I undue burden on interstate eae : sg : : ; ~ 
j t st tor : sarerstate commerce Commissioners. Twp. of Morris v. Bd. of Public 

Although judgment against tor tfeasor for personal a prospective vendor to have purchased Utility Comm. Sup Ct 
° : ry UPC ased 
injuries has been satisfied, malpractice action 2 “preceding year’ : ; 7 : a a ae ee 

std mats - e : “9. a ag RSE S ; ual t the milk from New Jersey Where amendments to zoning ordinance were adopt- 

against doctor who treated the injuries is not bar- eq o the amount he k furn i i l 

eee ~ rae és Saint entree wie seeks to furn ed in good faith but were later declared invalid. 
red unless record of earlier case shows plaintiff is ntract with state agencies or school no cause of action against the 

2 ~ ts agains ticipali 

seeking double recovery. Knutsen et al v. Brown Garden State Dairies vy. Sills et al etc be ded 0 ee eee could 
et al. App Div 538 Dive he neo Nhe 843 B ato ed on said invalidity. Veling et als v. 

" hin Qe ee se See a aie eee ee eg en OS cele erie LO | | Skee Meee CRE SS SIRO Ra aime ase ee a aD eee a oroug of Ramsey. App 5 ce 


147 


475 


745 


762 


846 


66 


113 


1 


~I 
co 





226 





Page Twelve 


1967 Annual Index 








Municipal! Law, Cont’d 
The official acts of a municipality in approving a 
subdivision map and a street layout, the construc- 
tion of a street, the inspection and certification 
thereof by the municipal engineer, and the accept- 
anc: of the street and filing of the maintenance 
th re was 6 foot drop without barrier or warning 
existing several months after municipal officials 
were apprised thereof might be basis for liability 
fer active wrongdoing. Brenner et al v. Twp Jack- 
DE AEME GOIUS, oi 5-25 is ao See wee Eta be ee ewe 
Municipal counciiman convicted of crime remains 
de facto occupant of his office, entitled to exercise 
in good faith rights and duties of office, until com- 
peteni tribunal finds he has forfeited office by rea- 
son of conviction of crime involving moral turpi- 
tude. Galloway v. Clark Tp. App Div. 
A municipal governing body may properly enact a 
local sewer improvement ordinance even though 
an essentially identical ordinance previously passed 
by the governing body was rejected in a referen 
dum election. Cornell et al v. Mayor & Council of 
Borough of Watchung. Sup Ct. 
Where municipality acquires title to realty in fur- 
therance of its taxing power and does not actually 
use it for public municipal purpose, municipality 
has same liability for its negligence in connection 
with the premises as a private landowner. B. W. 
iKKing, Inc. et al v. West New York. Sup Ct. 
liability for negtigence is not to be deter- 
mined by whether aciivities are governmental or 
proprietary, but by whether there is any logical 
reason for not imposing on municipality the same 
duties and liabilities imposed upon private indiv- 
iduais. 8. W. King, Inc. et al v. West New York 
Sup Ct. .. 
A Non-Defe rrable 
vk A : 
A judgment which directs a munici ipality to revalu- 
ate all taxabie real property therein and orders 
the tax assessor to perform such duties as may be 
necessary and appropriate to complete the revalua- 
tion is proper when construed as directing the 
assessor to perform his duty of assessing property 
and the municipality to provide the funds for the 
revaluation under N.J.S_A. 54:4-23 and 40A:4-53 re- 
spectively. Essex v. Belleville. App Div. 
The governing body in a Chapter 6 school district is 
not required to confer with the board of school 
cstimate as a condition precedent to the governing 
body s reducing the school budget. Bd of Ed 
Elizabeth v. Bd of School Estimate. App Div. 
Where the proposed school budget submitted by the 
board of estimate exceeds the statutory minimum, 
the governing body may consent to any appropri- 
ation above the minimum and is not required to 
simply accept or reject the proposed amount. Bd 
of Ed Elizabeth v. Bd of School Estimate. App Div 
Should Cities Be Liable For Riot-Caused Injuries?, 
by Robert Stern 


Municipa 


: Problem, by Dr. ainsi Sussna 





Damages By Sani Of Mobs And 
Riots In New Jersey, by Jack Kirsten ...... 

Local laws are not pre-empted by state laws when 
they are dirccied to different ends and do not 
interfere with ae operation or effect. Cranberry 
Lake Quarry Co. v. Johnson et al. App Div 

The adequate performance guarantees required of a 
developer under the Act may be imposed by way 


Liability For 


ot two a fferent bonds: a performance bond to deal 
with smpletion of the work and a maintenance 
bond to deal with defects. Legion Manor, Ince. et al 
vy. Wayne Twp. Sup Ct. ................. 





While ihe Act does not expressly authorize it there 
‘tion in providing for a public hearing 
‘t to the, developer's compliance with 
gion Manor, Ine. et al v. Wayne Twp 


is no objec 








with re¢ 
the bonds. Lé 
Sup Ct. . wae ee Be Soh nb Beeb Teo se MES poet 

A railroad inay validly require, as a consider: 
permitting a township to construct and maintain 
a footbridge over its ihat the railroad be 
relieved of liability for any damage done to the 
bridge by the raiiroad’s operations or otherwise. 
Hillside v. Lehig ch Valley R.R. App Div. 

An excuipation clause in an agreement between 
oO ship and railroad relating to maintenance 


a footbridge over track is enforcible in the 


ition of 










tracans 


absence of a showing that the public interest 
would be adversely affected. Hillside v. Lehigh 
Valley RR. App Biv. 5... k esic wade c cincwdacs : 
Easement granted to municipality for so long as 


premises are used as striet expires when street is 
abandoned. Eggleston et al v. Fox et al. App Div. 
No municipality may pass ordinance calling for im- 
position of minimum fine as penalty for a violation 
in the absence of express statutory authorization. 
State v. Hateo Chemical Co. App Div. .......... 
Faulkner Act municipality may pass ordinance im- 
posing $509 fine as ponalty for violation although 
non-Fauli.ner Act municipality may not impose 
more than $200 fine. State v. Hateco Chemical Co. 
App Div. Dain REDE W oust a peewee brates an eh Bekeceee SIP 
A departmentai hearing is not a sine qua.non.for 
susiaining a suit for back salary under N.J.S.A 
40:46-34. Manobianco v. Hoboken. Law Div. 
City may operate urban renewal project directly 
rather than through local housing authority, but 
may not transfer ongoing project from authority to 
city. Paterson et al v. Housing Authority of Pat 





£ gf Eg eT? ee Ne Re Enea Se reet eb  aled et Conte 
Need For Municipal Law Reform To Solve Social 
and Urban Problems, by John J. Gibbons ......... 


The relevant inquiry with respect to municipal tort 
liability is whether the municipality is under a 
duty to act as distinguished from the situation 
where the taking ot any action is discretionary, or 
the matter involves the making of a basic govern- 
mental policy decision. Bergen vy. Koppenal & 
Wail Township: App Div. ...... 6s... o<<cceceesccceus 

Held, whether local police fulfilled duty by merely 
reporting damaged traffic signal to State Highway 
Dept. was factual issue for jury. Bergen v. Kop- 
penal & Wall Township. App Div. 

A municipal ordinance enacted pursuant to N.J.S.A. 
40:52A-1 et seq. which provides that any person 
owning or claiming to own any personalty shall 
pay any unpaid personal property taxes before 
receiving a permit to remove such property estab- 
lishes the superiority of the municipal personal 
property tax cluim over the rights of a conditional 
seller of the property. Kullman pinnae Car v. E. 
Paterson. Law Div. 
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NATIC 


N.J.S.A, 11:21-5.2 refers only to those municipalities 
where Civil Service had already been adopted at 
the time of its passage in 1951 and has no appli- 
cation to West Paterson which did not adopt Title 
11 until eight years later. Senio v. Reda. Law Div. 
Under R.S. 40:43-28 a governing body may not refuse 
to consent to the detachment of part of its terri- 
tory if its reasons are arbitrary or not related to 
reasonable criteria. West Point Island Civie Assoc. 
v. Township Committee of Dover. Law Div. 
A Township's refusal to consent to the detachment 
of an island and its annexation by another town- 
ship was unreasonable in view of the island’s geo- 
graphical proximity to the second town, its "he 
pendence on that town for emergency fire and 
police protection as well as water, and the mini- 
mal loss of revenue to the first town. West Point 
Island Civic Assoc. v. Township Committee of 
POET: MAAN BONW no aos wrath ee ane SE oto te eS 
2.S. 40:61-5 authorizes a municipal governing body 
to grant permits to private organizations to use 
park facilities and to charge admission fees for 
entrance to their events. Zakutansky v. City of 
BARING) BAW BPIW a soc erew + pid oS E ope SS SEES 
A planning board lacks the power to condition its 
approval of a subdivision on the developer's agree- 
ing to pave 361 feet of road beyond the subdivision 
line when pore roads already kage dons sufficient 
access. Longridge Builders Inc. Planning Bd of 
the Tow nship nf Princeton. App a 
The gover “ning body, not the pianning board, 
ally has power to determine who shall nish the 


gener- 


burden of improving streets except for those 
ro2ds within the subdivision lines. Longridge 


Buiiders, Inc. v. Planning Bd of the Township of 
Princeton. App Div. RE Seas oA Be ne . 
An ordinance establishing essentiaily the same water 
rates of a municipaliy owned water system for a 
family living in a mul!ti-family dwelling as for a 
tamily occupying a residence does not constitute 
unreasonable discrimination. Oradell Village v. 
Township of Wayne. Chan Div. .. oe 
A classification which takes account of the ultimate 
consumer rather than a classification limited solely 
to a consideration of the utility’s operating cost is 
reasonable. Oradell Village v. Township of Wayne. 
Chan Div. 








MURDER 


The detense need not offer affirmative proof that no 
attempted robbery occurred to be entitled to a 
charge on second degree murder; it is enough that 
the evidence leaves room for dispute as to whether 
the killing occurred during the course of an at- 
tempted robbery. State v. Sinclair. Sup Ct. 


NARCOTICS 


The offense proscribed in N.J.S. 2A:169A-6 is the 
failure to notify the police within 24 hours after 
moving and not the changing of address nor the 
day-to-day living at the new address. State v. Orr. 
App Div. ; 

Defendant who pleads guilty to a “charge of posses- 
sion of narcotics paraphernaiia under NJSA 
2A:170-77.5 thereby admitting his intent to use the 
same for subcutaneous injections in violation of 
an offense relating to the use or possession or 
other dealing in narcotic drugs within the mean- 
ing of NJSA 2A:169A-2 requiring such person to 
register with local police chief as a narcotics of- 

State v. Louden. Law Div. 


fender 


INALIZATION 
Where Cuban expropriation and nationalization laws 
were valid and binding upon all persons who were 
then citizens and residents of Cuba and that gov- 
ernment was substituted in place of nationalized 
U.S. insurance co. and assumed all liabilities then 
existing under policies held by such persons, the 
liability of said ay ee was terminated. Present v. 
The U.S. Life Ins. Co. Law Div. 









NEGLIGENCE 


A cause of action based upon negligence accrues 
When the damage first occurs and the statutory 
period begins to run from that time. Rosenau v. 
New Brunswick et al. App Div. ares 

Where reasonable men could find that p! 
injuries were so slight as not to be compensable. 
verdict of no cause for action will not be set aside. 
Brennan et al v. Biber et al. Law Div. a 

Recovery by mother as nominal plaintiff in suit for 
medical expenses incurred by father for their 
infant children will be barred by father’s contribu- 
tory negligence. Brennen ct al Biber et al.Law 
RIS, dauntna.oussuie 
roof of actuai loss of services is essential for parent 
to recover compensation for loss of past services 
due to negligent injury to infant children. Bren- 
nan et al v. Biber et al. Law Div. 

New Jersey does not recognize cause of action for 
recovery of damages by parents for loss of com- 
panionship and society of their negligently injured 
children. Brennan et al v. Biber et al. Law Div. 

After a divorce, a former wife may prosecute an ac- 
tion in negligence for a tort which occured during 
coverture. Sanchez v. Olivarez. Law Div. 

The customs of an industry are not conclusive on the 
issue of the proper standard of care; they are at 
most evidential of this standard. Wellenheider v. 
Rader, et al. Sup Ct 

Neither infant born with birth defects as resuit of 
doctor’s negligent failure to advise mother that 
defect might result from German Measles, nor 
parents of such infant, have cause of action 
against the doctor for being thus deprived of op- 
portunity to obtain abortion. Gleitman et al v. 
Cosgrove et al. Sup Ct. 

A school principal's duty to provide reasonable sup- 
ervision of school grounds commences at the time 
the students customarily begin to arrive prior to 
the opening of the classrooms. Titas v. Lindberg. 
Sup Ct. 

A board of education is liable for its negligent failure 
to provide supervision of school grounds desig- 
nated as the pickup site for three other schools 
and to take precautions against injuries to students 
arriving prior to the opening of the classrooms— 
Ameicheko v. Freehold distinguished. Titas v. 
Lindberg. Sup Ct. 

Property owner who shoveled snow off sidewalk in 
such a manner that water melting from it collected 
on sidewalk and froze held lable to pedestrian 
who fell on ice. Foley v. Ulrich. App Div. ....... 
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A defendant who seeks by amendment to his answer 
in a negligence action to assert that the said action 
is barred by plaintiff's exclusive remedy under the 
workmen’s compensation law must do so before 
expiration of the time limited for ig sr yy the 
compensation proceeding. Keller v. Pastuch. App 
cE RS eRe AN ra er ee meet A AR EE rae otiet rooney 

The last paragraph of N.J.S.A. 34:15-8 provides a 
defense which is waived if not presented by motion 
prior to answer or in the answer; the defense does 
not affect jurisdiction of the court over the subject 

. Keiler v. Pastuch. App Div. 

dangerous condition is created by defend- 

ant’s employees in tracking greasy sawdust upon a 

stairway, a business invitee who is injured by a 

fall on the slippery stairway is not required to 

show that defendant had notice, either actual or 
constructive, of the condition gro to the accident. 


matter 


Where a 








Smith v. lst Nat'l Stores et al. App Div. 
Mere existence of parent and oy relationship does 
not render parent liabie for his child's torts. Guzy 
Be OSs Bae) RE La ene Peete eee APS Re rear 


ein has duty to exercise reasonable care to 
control minor child to prevent harm to others 
where parent knows or should know he has ability 
to contro! child and that there is need for and 
opportunity to exercise such control. Guzy v. 
eamsciel AMI POG... 5 no ke os eee roe De ee ree ee 
A school bus driver is not a common carricr and it 
is not error to charge that he had a duty of “rea- 
nable care’ rather than the “utmost care” re- 
pases of a carrier. Jackson et al v. Hankinson & 
the Board of Education of New ee wed 
TBE on oe rare parses ells 
Manufacturer's Anonymity 
Kalman Harris Geist : : 
Where municipality acquires title to atlas in bi 
therance of its taxing power and does not actualiy 
use it for public municipal purpose, municipality 
has same liability for its negligence in connection 
with the premises as a private landowner. B. W. 
King Inc. et al v. West New York. Sup Ct. 
Municipal liability for negligence is not to be deter- 
mined by whether activities are governmental 
proprietary, but by whether there is any logi 
imposing on municipality the same 
imposed upon private in- 
Inc. et al v. West New York 


reason for not 
duties and liabilities 
Gividuals. B. W. King. 
Sup Ct. Se wrertadsot white 

In personal injury action against aldeus ractor to 
which general contractor is not a party it was 
error for the trial judge to direct the jury to 
determine whether the accident was caused by the 
negligence of the general contractor or by the 
negligence of the defendant. Krigsman v. Beach 
Concrete Co., Inc. App Div. 

Statute granting immunity is liberally construed pee 
bars recovery by even a casual beneficiary of 
defendant's works. Peacock v. Burlington. App Div. 

Expert medical testimony is required to prove 
causation where the injury claimed does not have 
an obvious relationship to the accident and is 
largely again Kelly et al v. Borwegen et a! 
App Div. Pap 

A driver temporarily pb! inded by the sun should take 
immediate action to restore his vision, and. if 
necessary. slow down or stop. Levine v. Scaglione. 
App Div. ist ts 

Where on viewing the circumstances in tient totality 
and giving plaintiff the benefit of all favorable 
inferences from them factual issues are raised as 
to whether decedent wes struck by a motor vehicle, 
and as to the driver's negligence and decedent's 
contributory negligence, the case must be submit 
ted to a jury for determination. Jones v. Strelecki. 
Sup Ct 

Where tu mntradicted evidence is that defendant's 
brake failure was caused by improper installation 
of helper springs by defendant's son-in-law which 
in turn caused collision with plaintiff's stopped 
car, plaintiff is entitled to directed verdict in his 
favor. Hanley v. Hecker. Ct of App. 3rd Cir. 

Under appropriate circumstances a driver of a 
vehicle moving slowly on a weil-traveled rela- 
tively high speed road may be found guilty of 
contributory negligence when struck in the rear 
by another vehicle. Finley v. Wiley. Law Div. 

The provisions of N.J.S.A. 55:3-46 relating to shafts 
in tenement houses were not intended to apply 
retrospectively to a building built prior to 1904. 
Ellis v. Caprice. App Div. 

Repeated instruction that plaintiff was required to 
establish that defendant’s negligence was the 
proximate cause of the injuries suffered placed 
an undue burden on plaintiff. Ellis v. Caprice. 
App Div. 

It is reversible error to instruct the jury that the 
starting of a fire by a small boy playing with 
matches constituted an independent intervening 
cause Which absolved the tenement house owner, 
ven if negligent. from responsibility for the ef- 
fects of the fire. Ellis v. Caprice. App Div. 

Conduct which does not expose one to foreseeable 
risk of particular injury through defendant's neg- 
ligence is not available as defense of contributory 
negligence. Conroy v. 10 Brewster Ave. Corp. 
App Div. 

Implied warranty theory of liability does not apply 
to cases involving isolated sales or leases, but 
applies only to the mass producer or mass lessor. 
Conroy v. 10 Brewster Ave. Corp. App Div. 

The relevant inquiry with respect to municipal tort 
liability is whether the municipality is under a 
duty to act as distinguished from the situation 
where the taking of any action is discretionary, or 
the matter involves the making of a basie gov- 
ernmental policy decision. Bergen v. Koppenal 
& Wall Township. App Div. 

Duty of driver to exercise due care does not require 
him to anticipate that persons not in his path of 
travel will suddenly place themselves there. Biruk 
et al v. Wilson et al. Sup Ct. 

An insurance agency is not liable ior the acts of 
an insurance agent who submits fraudulent loan 
applications falsely evidencing the issuance of 
insurance policies where the evidence demon- 
strates that the finance company could not justifi- 
ably rely upon the forged verifications subse- 
quently submitted by the agen.. National v. Na- 
tional. Law Div. — res 
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Negligence, Cont'd 

Held, whether local police fulfilled duty by merely 
reporting damaged traffic signal to State Highway 
Dept. was factual issue for jury. Bergen y. Kop- 
penal & Wall Township. App Div. 

In an action against a common carrier such as a 
taxi, the doctrine of res ipsa loquitur permits a 
jury to infer negligence where plaintiff's only 
evidence is that the cab made a sudden, abrupt 
stop throwing her from the seat, and calls upon 
the carrier to explain the sudden stop. Pope v. 
Veterans Taxi Serv. App Div. 

The Keeton-O’Connell Plan—Pro And Con 

Where it is certain that some damage has resulted 
from defendant's negligence more uncertainty as to 
the amount thereof will not necessarily preclude 
the right of recovery. Batenbaugh v. Princeton 
Hosp. Sup Ct. 

In Opposition To The Keeton-O'Connell Plan, by 
Herbert E. Greenstone 


NEGOTIABLE INSTRUMENTS 
In consumer goods transactions where the seller's 
performance is executory in character and it ap- 
pears that the financer has had a substantial voice 
in setting standards for the transaction between 
the dealer and buyer or has approved the standards 
established by the dealer. and has agreed to take 
ail or a predetermined or substantial quantity of 
the negotiable paper which is backed by such 
standards. the finaréer should be considered a par- 
ticipant in the original transaction and therefore 
not entitled to holder in due course status. UNICO 
v. Owen. Sup Ct. 
Guasre whether when the buyer's claim is breach of 
warranty as distinguished from failure of consider- 
ion the seller's default as to the former may be 
aed as a defense against the financer. UNICO v. 
Owen. Sup Ct. 


TRIAL 

4 trial judge who changes his mind after a finding 
of guilty ordinarily shoulc order a new trial rather 
than enter a judgment of acquittal. State v. Spag- 
nola. Sup Ct. 

An original determination of guilty may be recon- 
sidered or a new finding made without taking ad- 
ditional testimony, especially , where the State con- 
ceeds it has no new evidence to offer. State v. 
Spagnola. Sup Ct. 

A completed trial should not be nullified for defici- 
encies in a record unless after a thorough effort to 
correct the record pursuant to R.R. 1:6-6 it clearly 
appears that the transcript is so inaccurate as to 
prevent a fair appellate review of the alleged trial 
errors. Kent v. County of Hudson. App Div. 

NONSUPPORT 

Where defendant who was convicted of nonsupport 
and given suspended sentence violated probation 
by committing adultery as well as not supporting 
his children, N.J.S. 2A:168-4 permits the court to 
impose more severe sentence than that which was 
originally imposed. State v. Driesse. App Div. 


NOTARIES PUBLIC 

A private employer of one who is also a notary 
public may not be charged vicariously with the 
notary’s neglect in public office; to establish em- 
ployer’s liability it must be shown the employer 
participated in the breach or led plaintiff to believe 
the notary was acting for the employer and on its 
responsibility. Commercial Union v. Burt Thomas 
Aitken Const. Co. Sup Ct. 


NUISANCE 

A possessor of land is not liable for injuries sustained 
by a trespassing child struck by a car after coast- 
ing on a sled down a snow covered hill and slope 
extending from the rear of a food market parking 
area to the street level where the condition was 
not artificial, but a natural one, not involving an 
unreasonable risk of death or serious bodily harm, 
and the child was aware of the peril. Ostroski v. 
Mt Prospect Shoprite et al. App Div. 

Even if the child was a licensee, the possessor is not 
liable where the child admittedly appreciated the 
danger of coasting down the slope into a public 
street. Ostroski v. Mt Prospect Shoprite et al 
App Div. 


OBSCENITY 
Held, under the standards enunciated by the U‘S. 
Supreme Court, the publication and sale of ‘Fanny 
Hill” is protected from governmental suppression 

by the First and Fourteenth Amendments. G. P. 
Putnam's Sons v. Calissi. Sup Ct. 


ORDINANCES 
Boards of Health have the right to appeal from 
“acquittals”” in summary proceedings brought for 
the collection of penalities under ordinances passed 
by Boards of Health. State v. Shalit. App Div. 
Where the penalty clause of an ordinance fixes a 
maximum penalty exceeding that permitted by 
statute, the ordinance is unenforceable until the 
penalty clause is validly amended. State v. Shalit. 
App Div. 


PARENT AND CHILD 
A parent cannot recover compensatory or punitive 
damages for mental distress concerning his child's 
pain and suffering and/or death caused by the 
negligent or willful misconduct of the defendant. 
Kern v. Kogan. Law Div. 

Recovery by mother as nominal plaintiff in suit for 
medical expenses incurred by father for their 
infant children will be barred by father’s contribu- 
tory negligence. Brennan et al v. Biber et al. Law 
Div. 

Proof of actual loss of services is essential for parent 
to recover compensation for loss of past services 
due to negligent injury to infant children. Brennan 
et al v. Biber et al. Law Div. 

New Jersey does not recognize cause of action for 
recovery of damages by parents for loss of compan- 
ionship and society of their negligently injured 
children. Brennan et al v. Biber et al. Law Div. 

The economic sanction of denying support for a child 
to compel its return to the jurisdiction is appropri- 
ate in exceptional cases such as presented here 
where the wife left the country, failed to pursue 
her action, and offered no yes of need. Ijadi v. 
Ijadi. App Div. a oaeie 
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Mere existence of parent and child relationship does 
not render parent liable for his child's torts. Guzy 
v. Gandel. App Div. 

Parent has duty to exercise reasonable care to control 
minor child to prevent harm to others where 
parent knows or should know he has ability. to 


339 


control child and that there is need for and oppor- : 


tunity to exercise such control. Guzy v. Gandel. 
App Div. 
Moneys awarded an infant for personal injuries 


cannot be used to reimburse the Welfare Board 
for assistance given to the infant as a dependent 
child. Essex Cty Welfare Bd. v. Hellams. Cty Ct. .. 
N.J.S.A. 44:7-19 does not entitle a County Welfare 
Board to an order compelling parents of children 
receiving assistance to repay future advances in 
the absence of a showing of the parents’ ability 
to furnish support. Essex Cty Welfare Bd v. Hei- 
lose Gy (Gee ons ces dp emnciaaw ae aeeaede Saou eeas 
N.J.S.A. 44:10-4 neither requires nor permits the 
court to order repayments by a parent of assist- 
ance to a dependent child without the prerequisite 
written contract to repay. Essex Cty Welfare Bd 
Ui Ree OCS Oo ois sco dain ndatn OR eee 


PAROLE 

Judicial review of denial of parole by Parole Board 
is limited to determination whether Board's action 
was taken within statutory powers of the parole 
authority properly applied. Mastriana v. NJ. 
Parole Bd. App Div. 

Courts have no power to compel Parole Board to 
state its reason for denying convict’s application 
for parole. Mastriana v. N.J. Parole Bd. App Div. 


PARTIES 

Act Permitting Suits Against U.S. Amended 

An administrator ad prosequendum, who is not him- 
self a duly admitted New Jersey attorney, may not 
prosecute an action or appeal pro se in behalf of 
the class of next of kin of the decedent. Kasharian 
v. Wilentz. App Div. 

When a defendant's claim for contribution or indem- 
nification from a third person is precluded by the 
rules that a plaintiff-employee covered by work- 
men’s compensation cannot sue his employer or 
co-employee, it is improper for plaintiff to com- 
ment on defendant's failure to join such person as 
a third-party defendant. Wellenheider v. Rader 
et al. Sup Ct. 

When a defendant asserts that another person, whom 
he cannot join as a third-party defendant, is the 
sole cause of the accident. it is improper for the 
plaintiff to comment on his failure to join such 
person. Wellenheider v. Radad, et al. Sup Ct. 

Where there was a mistake in naming the party de- 
fendant of which the named defendant, the real 
party in interest, and its insurance carrier were 
fully aware, and which they compounded by their 
conduct and silence, the proper defendant may be 
substituted by amendment notwithstanding the 
expiration of the statute of limitations. Rooney 
v. Coraggio. App Div. 

A taxpayer-resident has standing to challenge loca- 
tion of a black-top plant on the premises of a 
mining-quarrying operation located in a mining 
zone. Booth v. Bd of Adjustment et al. Sup Ct. 


PARTNERSHIPS 
The mere filing of a trade name certificate under an 
oral agreement to form a partnership does not 
create in and of itself a partnership relation be- 


tween the signers of the certificate. National v. 
National. Law Div. 
PATENTS 
“Patents And The sunsemne Court,”” by Justice Tom 
Cc. Clark aw 
PATERNITY 


A verdict in a bastardy proceeding may be reached 
if only five-sixth of the jury agree. State v. F. 
App Div. 


PENSIONS 

A police officer whose application for a retirement 
pension was denied because of dishonorable service 
is not entitled to restoration of his right to a pen- 
sion upon the granting of a pardon for his crime. 
Hozer v. New Jersey. App Div. 

A pardon does not obliterate the fact of “‘dishonor- 
able service” so as to entitle a public employee to 
a pension. Hozer v. New Jersey. App Div. 

Where former State trooper was receiving disability 
penson at the time his claim for compensation was 
dea t with by the Bureau, he was not entitled to 
Workmen's Compensation benefits. Ziegler v. State. 
App Div. 


PENSION PLANS 
H.R. 10, by Laurence Reich . 


PHYSICIANS 
A physician is under no duty to notify a former 
patient of the dangerous propensities of a drug 
where the patient continues to take the drug after 
the last visit to the physician, not as a part of his 
treatment or under the physician’s prescription, 
but of the patient's own volition and by his own 
procurement. Fleishman v. Richardson-Merrell, Inc. 

et al. App Div. 

The continuing duty of a physician to make periodic 
calls to follow the progress of his patient and to 
notify the patient of the dangerous propensities of 
a drug which he has prescribed terminates when 
the patient dispenses with the physicians services. 
Fleishman v. Richardson-Merrell, Inc. et al. App 
Div. 

A hospital's determination of who should be on its 
staff must be reasonably based; this requires an 
opportunity to be heard and an evaluation of 
whether a history of criticism of constituted auth- 
ority has been salutary or disruptive to institution- 
al life. Sussman & Scialabba v. Overlook Hosp 
Assn. App Div. : : 


PLANNING 

Some Constitutional Limitations On Master Plans, 
by J. Seymour Montgomery 

The adequate performance guarantees required of a 
developer under the Act may be imposed by way 
of two different bonds: a performance bond to deal 
with completion of the work and a maintenance 
bond to deal with defects. egies Manor, Inc. et al 
v. Wayne Twp. Sup Ct. - : 
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While the Act does not expressly authorize it. there 
is no objection in providing for a public hearing 
with respect to the developer's compliance with 
the bonds. Legion Manor, Inc. et al v. Wayne Twp. 
Sup Ct. ae 

A planning board lacks the power to condition its 
approval of a subdivision on the dev eloper’s agree- 
ing to pave 351 feet of road beyond the subdivision 
line when other roads already provide sufficient 
aecess. Longridge Builders Inc. v. Planning Bd of 
the Township of Princeton. App Div. 

The governing body, not the planning board, gener- 
ally has power to determine who shall bear the 
burden of improving streets except for those roads 
within the subdivision lines. Longridge. Builders, 
Inc. v. Pianning Bd of the Township of Princeton. 
App Div. 


PLEADING 
Where complaint is inconsistent and failed to advise 
what was charged V.J.S.A. 2A:4-18(¢e) it 





under N 
violated the letter and spirit of R.R. 6:4-1 and the 
most basic requirements of due process of law and 
hence should have been dismissed. Reyes v. Reyes. 
App Div. 


PLEAS 

A defendant is not entitled to a trial-type hearing on 
his motion for acceptance of a plea of non vuit to 
an indictment for murder in the absence of a show- 
ing that such a hearing is necessary for an in- 
formed exercise of the trial court’s discretion 
pursuant to NJ.S.A. 2A:113-3 and R.R. 3:5-2(a). 
State v. Belton. Sup Ct. 

There is no precise formula for the exercise of a ‘trial 
court’s discretion upcn the offer of a non vult 
plea. State v. Belton. Sup Ct. 


POLICE 
A police officer is not liable for damage caused by a 
vehicle operated by a fleeing law violator who is 
being pursued by the officer in the performance 
of his duty. Roll v. Timberman. App Div. 


PREEMPTION 
Local laws are not preempted by state laws when 
they are directed to different ends and do not inter- 
fere with their operation or effect. Cranberry 
Lake Quarry Co v. Johnson et al. App Div. 


PRIORITIES 
Where Sheriff's sale of real estate resulted in a sur- 
plus, mortgagee was entitled to priority for reason- 
able attorney's fees and advanced taxes over 
United States judgment lien obtained by assign- 
ment from private entity prior to foreclosure. Cape 
May v. Sebastian et als. Ch Div. 
ne Liens. Home v. Gigi. ‘US. 
D.C. 

One who enhances the voles ofa » bulldocer thueusis 
his labor and materials acquires a common-law 
artisan’s possessory lien superior to a perfected 
security interest under the Uniform Commercial 
Code. Ferrante Equipment Co. v. ~~ Machinery 
Co. Sup Ct. 

Property owner shall pay claims in “order in which 
notices have been filed regardless of order in which 
such notices were served on owner. Jos. L. Mus- 
carelle, Inc. v. Central Iron Mfg Co. Ct of Appeals 

A municipal ordinance enacted pursuant to N.J.S.A. 
40:52A-1 et seq. which provides that any person 
owning or claiming to own any personalty shall 
pay any unpaid personal property taxes before 
receiving a permit to remove such property estab- 
lishes the superiority of the municipal personal 
property tax claim over the rights of a conditional 
seller of the property. Kullman Dining Car v. 
E. Paterson. Law Div. 

Federal tax lien is prior to wees claimant’s lien 
when the wage claimant's lien has not become 
specific and perfected by the taking of possession 
until after insolvency. Robinson v. Embroidery. 
App Div. 


PRIVILEGE 
The governing body of a community deliberating 
whether to approve a variance application per- 
forms a quasi-judicial function investing state- 
ments made before it by a party in interest with 
absolute immunity. J. D. Construction Corp. v. 
Isaacs. App Div. 

The attorney-ciient privilege does not bar the State 
or defendant from calling the attorney who ap- 
peared for defendant at his preliminary hearing; 
the attorney is a competent witness as to defend- 
ant’s physical appearance, bearing upon defend- 
ant’s claim that he had been beaten by the police. 
State v. Funicello. Sup Ct. palate eas Bee 


PROBATE PRACTICE 
A daughter claiming that the decedent’s wills vio- 
lated an agreement with his wife to make mutual 
wills designating the daughter as the ultimate ir- 
revocable beneficiary of their estates is entitled to 
have the validity of all existing wills of the testator 
determined at one probate court hearing. Re: Hand 


PROBATION 


Revocation Of Probation Upon Subsequent Arrest, 
by Hon. John F. Crane 
Where defendant who was convicted of nonsupport 
and given suspended sentence violated probation 
by committing adultery as well as not supporting 
his children, N.J.S. 2A:168-4 permits the court to 
impose more severe sentence than that which was 
originally imposed. State v. Driesse. App Div. ... 
The proceedings on revocation of probation pursuant 
to N.J.S. 2A:168-4 may be heard by a different 
judge if the original sentencing judge is on assign- 
- Ment to another county at the time of the hearing. 
State v. Louis. App Div. 

A defendant is entitled to be represented by counsel 

at resentencing following revocation of probation. 
tate v. Louis. App Div. 

A defendant need not be represented by counsel at 
the summary hearing on revocation of probation 
where the defendant’s violation of parole is estab- 
lished by his plea of guilty to 2 criminal charge 
— the initial ne State v. Louis. App. 

| Serene f 
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PROCEDURE 

Where fhe defendant did not object to joinder and 
the trial has been completed, it takes a strong 
showing of probable prejudice in fact to warrant 
a finding that a joint trial of two indictments for 
the sale of heroin against a single person consti- 
tuted “plain error.” State v. Baker. Sup Ct. 

A trial judge may amend his judgment to show to 
whom contempt fines should be paid, under R.R. 
4:62-1, and is not limited by R.R. 4:53, the rule on 
“Findings by the Court.” Re: Newark Teachers’ 
Assoc. App Div. 

Fines imposed for criminal contempt under N.J.S. 
2A:10-1 shall be paid to the clerk of the contemned 
court and not to the County authorities. Re: Nwk 
Teachers Association. App Div. A 

A Municipal Magistrate has no authority to enter an 
order suppressing evidence, since R.R. 3:2A-6(a) 
requires that motions to suppress be made only 
in the Superior or County Courts even though the 

charged he within the jurisdiction of a 

1] court. State v. Harbatuk. App Div. 

not require that the hearing 

i r voluntariness 
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of a confession must be heid outside the presence 
of the jury. State v. Broxton. Sup Ct 

Defendants were not prejudiced by a joint trial 
where the trial court excised all references in 
each confession which wou'd identify another de- 
fendant, particularly since the real issue as to each 
defendant was whether he was one of the four 


offenders. State v. broxton. Sup Ct. 
Under R.R. 4:43-2 (a) the Court may sever the ques- 


tion of validity of. a release and order it tried 
iedare the jury first where that would promote 
: convenience and fairness. Wojcik v. Pollock. Law 


Div. 
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upon a member of a foreign 
he was monitoring an ex- 
the corporation of appli- 
technologists 


Service of 
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cants for its certification as medical 
was valid pursuant to R.R. 4:4-4(d}. Higgins v. The 


American Society of Clinical Pathologists. App Div. 
In personam jurisdiction is lacking where defendant 
did not purposefully avail itself of the privileg 
of conducting activities in New Jersey 
of this S law, and 






ates 


the protecticn 


calls and leiters originating in New Jersey and 
the presence of coilateral here did not affect the 
basic transactions which were negotiated and 


performed in New York. DeLear vy. Rozei Packing 
Corp. App Div. 

In the absence;of a showing that a foreign govern- 
ment would have waived the diplomatic immunity 
of its representatives charged as co-conspirators 
or any indication of what their testimony would 
be, a defendant cannot ciaim to have been pre- 
judiced by the State Department's action in re- 
questing the-departure of the representatives as 
persona non grata. USA v. Butenko. Ct. of App. 











PROCESSOR'S' LIEN 
A processor's lien may be imposed only on materials 
processed and not on the machines which do the 
processing. Kalio v. B.A.N. App Div. 


TS LIABILITY 

Foreign corporation which does no business in New 
Jersey is subject to in personam jurisdiction in 
preduct liability action where product's normal 
usage almost inevitably would bring it into New 
Jersey and accident occurred here. Roche v. Floral 
et al v. US Refrigeration Corp. et al. App Div. 


PRODUC 






PROFESSIONAL PLANNERS LICENSING ACT 


Once the Legislature had decided to regulate the 
fieid of community planning it cannot be said to 


be arbitrary or unreasonable, in the context of the 
present shortage of planners, to grant automatic 
licensure to members of certain groups who have 
previously demonstrated competence in _ fields 
which historically have been related to planning. 
Chapter American Instit. of Planners v. N.J. 
of Professional Planners. Sup Ct. 


N.J 


State Bd 


PROFESSIONS : 

The “home occupation” provision of the zoning ord- 
inanee shou'd be construed on the facts to pro- 
hibit the carrying on of plaintiff's denta! practice 
unless the premises are occupied by the dentist 
and his family as their home: occasional use of a 
part of the premises by the dentist only. as a dual 
residence, does not qualify. Mahler v. Fair Lawn. 
App Div. 

The refusal of a professional society to certify a 
medical technologist during period of employment 
not in compliance with society's standards is not 
actionable where society does not exercise mon- 
opolistie control over profession and injury from 
lack of certification is a de minimis — Falcone v. 
Middlesex County Medical Society distinguished. 

’. The American Society of Clinical Path- 





App Div. 
PROFiT-SHARING PLANS 
Profii-siaring plans are to be liberally construed 





of the employee and against forfeiture. 
Russell v. Princeton Laboratories. Sup Ct. 

Provisions of a profit-sharing plan purporting to 
give finality to corporate or committee decisions 
will not support arbitrary action. Russell v. Prince- 
ton Laboratories. Sup Ct. 


PUBLIC DEFENDERS 
Report of Commission on the Defense of Indigent 
Persons Accused of Crime 
The Public Defender Law 


PUBLIC EMPLOYEE 
Where former State trooper was receiving disability 
pension at the time his claim for compensation was 
deait with by the Bureau, he was not entitled to 
Workmens Compensation benefits. Ziegler v. 
State. App Div. 

Departmentei. rule prohibiting firemen from taking 
an active part in politics or engaging in contro- 
versy concerning candidates or issues imposes un- 
constitutional restraints. upon public employees 
_ is unenforceable. De Stefano v. Wilson. Law 

iv 


in f 





258 


393 


426 


763 


681 


to 
to 
a 


th 
bo 
1 


494 


443 


. 
‘ 


PUBLIC EMPLOYEES 
A waiver of immunity executed by a public em- 
p'oyee is involuntary and his testimony before the 
grand jury will be suppressed even though his 


fear of losing his office and pension was not cre- 
ated by any action of the State. State v. Stillwell. 
App Div. 

PUBLIC RECORDS 


Chapter 164 of Laws 1966 which prohibits copying 
of Workmen’s Compensation Records for the pur- 
pose of selling the information so obtained to 
prospective employe:s is constitutional. Accident 
Index Bur. Ine. et al v. Male. App Div. 


PUBLIC UTILITIES 
The rates charged by a municipally owned and oper- 
ated waterworks for water furnished to consumers 
in adjoining municipalities are subject to the regu- 
latory power of the Board of Public Utility Com- 
missioners. Twp. of Morris v. Bd. of Public Utility 
Comm. Sup Ct. 


QUIET TITLE 





Under N.J.S.A. 2A:62-11 et sea., a plaintiff cannot 
vet affirmative re ief where the proofs show that 
he h no present vested interest in the land. 


Bridgewater v. Wollman. App Div. 


RAILROADS 


Held, on facts 
nished a 


although conflicting, fur- 
basis for the action taken by 
Board of Public Utility Commissioners on railroad’s 
application to discontinue all intrastate passenger 
service. Re: Erie Lackawanna R.R. Co. Sup Ct. 
ihe judiciary can with Board’s determin- 
ations relating to discontinuance of railroad ser- 
vice only when such determinations are plainly 
shown to be arbitrary. Re: Erie Lackawanna R.R. 
Co. Sup C 


An order of the 


, the evidence, 


reasonable 


interfere 


Board 
gging 
public 


where 


of Public Utility Commis- 
requirements for the safety 
and railroad personnel 
the record shows a rea- 


entry. Penn. R.R. Co. v. Bd. 





stoners fixing 
of the traveling 
will not be upset 
onable basis for 
of Public Utility Comm. Sup Ct. 
supplemental local emergency railroad 
its, such as flagging and block systems, 
y des or sweep of the 
be upheld against a claim 
Co. v. Bd. of Public 


its 


quireme 
which do impair t 
federal regulations will 
ff preemption. Penn. R.R. 
Utility Comm. Sup Ct. 

A railroad may validiy require, as a consideration of 
permitting a township to construct and maintain a 
footbridge over its that the railroad be 
relieved of liability for any damage done to the 
bridge by the railroad’s operations or otherwise. 
Hiliside v. Lehigh Valiey R.R. App Div. 

Flagging requirements may constitutionally be im- 
posed by a state agency where the local safety 
interest is great, the need for uniformity is slight, 
and the burden on interstate commerce is minimal. 
Penn. R.R. Co. v. Bd. of Public Utility Comm. 
Sup Ct. 

An exculpation clause in an agreement between 
township and railroad relating to maintenance of 
a footbridge over tracks is enforcible in the ab- 
sence of a showing that the public interest would 

Hillside v. Lehigh Valley 


gn 





not 








ae]rs 
tracks, 


be adversely affected 
R.R. App Div. 


REAL ESTATE SYNDICATES 
Funds contributed to management corporation by 
partners in syndicate for specific purposes of buy- 
ing particular property are impressed with a trust 
and may be disbursed only for that purpose. 
McGlynn v. Schultz. App Div. 


REAL PROPERTY 

Under N.J.S.A. 2A:62-11 et seq., a plaintiff cannot 
get affirmative relief where the proofs show that 
he has no present vested interest in the land. 
Bridgewater v. Woilman. App Div. 

Where title as tenants by the entirety was acquired 
prior to the enactment of N.J.S. 2A:34-6,. a sub- 
sequent divorcee from bed and board does not 
change the estate into a tenancy in common sub- 
ject to partition proceedings. Mueller v. Mueller. 
App Div. 


N.J.S. 2A:34-6 does not apply retroactively to ten- 
ancies by the entirety created prior to the enact- 
ment of the statute in 1949. Mueller v. Mueller. 
App Div 


A covenant entered into by a grantee conditioned 
upon the gran residential use of property can 
not be enforced by the grantor’s successor in title 
who puts the land to industrial use. Union County 


tor’s 





Industrial Park v. Union County Park Comm. 
App Div 
Easement granted to municipality for so long as 


premises are used as street expires when street is 
abandoned. Eggleston et al v. Fox et al. App Div. 

A judgment is binding against children who might 
be born in the future when living members of the 
class who have the same interest at stake have 
been made defendants in the suit. Evangel Baptist 
Chureh v. The unborn issue of Fannie Chambers 
et al. Chan Div. 

The doctrine of representation will be applied even 
though the judgment results through default of 
the living class members rather than by a con- 
tested action. Evangel Baptist Church v. The un- 
born issue of Fannie Chambers et al. Chan Div. 

A voluntary covenant restricting the use of land is 
not specifically enforceable by injunction. Minch 
v. Saymon. Chan Div. 

A restrictive covenant imposed not for the benefit 
of any retained land of the grantor nor for the 
clearly-expressed benefit of a corporate owner of 
neighboring land in which the grantor or his 
family held stock is a personal covenant which 
equity will not enforce. Minch v. Saymon. Chan 
Div. 2 


RECORD 
A completed trial should not be nullified for defic- 
iencies in a record unless after a thorough effort 
to correct the record pursuant to R.R. 1:6-6 it 
clearly appears that the transcript is so inaccurate 
as to prevent a fair appellate review of the alleged 
trial errors. Kent v. County of Hudson. App Div. 


w 
=I 
© 


298 


211 


to 
Je} 
co 


298 


to 
ive} 
ce 


543 


145 


442 


442 


506 


602 


602 


634 


634 


729 


REDEVELOPMENT 

The area to be classed as blighted may include cer- 
tain houses or buildings which are not substandard. 
Lyons v. City of Camden. Sup Ct. 

The Law Division review of the validity of a blight 
determination is not limited to the record made 
before the planning board and governing body; 
further testimony and documentary evidence may 
be introduced on the issue of whether the declar- 
ation of blight was supported by substantial evi- 
dence. Lyons v. City of Camden. Sup Ct. 


REIMBURSEMENT AGREEMENTS 

For a lien to attach to property under a reimburse- 
ment agreement based on NJ.S.A. 44:7-14 the 
recipient of old age assistance must own the prop- 
erty at the time the agreement is executed. Bergen 
County Welfare Bd v. Gross. Chan Div. 

A reimbursement agreement based on Chapter 219 
of the laws of 1931 does not create an equitable 
lien unless the agreement describes specific prop- 


erty with particularity. Bergen County Welfare 
Bd v. Gross. Chan Div. 
RELEASE 


Public policy makes ineffective a release by a stock 
car driver which would waive the protection de- 
signed by the statute both for the race partici- 
pants and spectators. McCarthy v. National. Sup Ct. 

Where insured settled her claim against other driver 
and gave a general release her insurer was thereby 
discharged from liability for medical expenses 
since her insurer's right of subrogation de- 
stroyed. Busch v. Home Ins. Co. App Div. 

Evidence of consequences of an injury which develop 

release is admissible in a hearing on the 
validity of the release since it may suggest mis- 
representation which would make the release void. 
Woicik v. Pollock. Law Div. 

Generally the release of a tort claim against a 

vant also releases the master whose liability de- 

pends upon respondeat superior, but the master is 
not released where there is no proof that the other 
of the employment relationship when 

ease. Rossum v. Jones. App Div 
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RELIGIOUS ORGANIZATIONS 
In ierarchial church the determination 
who are in good spiritual standing is one for the 
hierarchy rether than the courts. St 
atholic Church v. Fede'tberg. App Div 
n of a chureh with a particular diocese is 
valid where such aifiliation does not represent a 
departure from the uses and practices to which the 
church was originally devoted. St. John’s Greek 
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REORGANIZATION 
Court may in proper circumstances deny right to 
set-offs in a reorganization proceeding. In re Cen- 


tral RMR. US.DL. 

RES IPSA LOQUITUR 
In an action against a common carrier such as a 
taxi. the doctrine of res ipsa loquitur permits a 


jury to infer negligence where plaintiff's only evi- 
dence is that the cab made a sudden. abrupt stop 
throwing her from the seat. and calls upon the 
carrier to explain the sudden stop. Pope v. Veter- 
ans Taxi Serv. App Div. 


RES JUDICATA 
Co-defendants, who have fully litigated the issue of 
negligence between themselves to determine if 
there is to be contribution. are adverse parties 
for the purpose of applying res judicata on the 
issue of faults. Desmond v. Kramer et al. Cty Ct. 


RESTRICTIVE COVENANTS , 

n order to justify a finding of illegality under the 
Unfair Motor Fuel Practices Act, it is necessary 
that there be a complete study of the relevant 
market data including the competitive effect of 
tne alleged offensive behavior. Beemer v. Solar Oil 
Co. Sussex et al. App Div. 

A voluntary covenant restricting the use of land is 
not specifically enforceable by injunction. Minch 
v. Saymon. Chan Div. 

A restrictive covenant imposed not for the benefit 
of any retained land of the grantor nor for the 
clearly-expressed benefit of a corporate owner of 
neighboring land in which the grantor or his fam- 
ily held stock is a personal covenant which equity 
will not enforce. Minch v. Saymon. Chan Div. 


RIGHT TO COUNSEL 

Student Has Right To Counsel In School Hearing 

It was not an abuse of discretion for the trial court 
to decline to replace defense counsel who said his 
advice was not being followed, particularly where 
counsel sent a letter later on the same day saying 
that the defendant now wished him to remain and 
asking that he be assigned and paid by the state 
and when the defendant did not make any objec- 
tion to this when the letter was read to him. State 
v. Lowrey. Sup Ct. 

A defendant is entitled to be represented by counsel 
at resentencing following revocation of probation. 
State v. Louis. App Div. 

A defendant need not be represented by counsel at 
the summary hearing on revocation of probation 
where the defendant's violation of parole is estab- 
lished by his plea of guilty to a criminal charge 
after the initial sentencing. State v. Louis. App Div. 

It is not proper for attorney to represent two defend- 
ants one of whom pleads guilty and testifies at 
the trial of the other. State v. Ebinger. App Div. 

It is not necessary to show prejudice to involve the 
fundamental right to effective counsel. State v. 
Ebinger. App Div. 


RIGHT OF PRIVACY 

In action for appropriation of plaintiff's name for 
commercial! purposes fact that one of ordinary 
sensibilities would not suffer mental distress from 
the publication complained of is irrelevant to ex- 
istence of cause of action. Canessa et al v. J. I. 
Kislak, Inc. Law Div. 

Action for invasion of right of privacy based on ap- 
propriation of plaintiff's name for commercial pur- 
poses is not barred by two year statute of limita- 
tion governing injuries to the person although 
plaintiff claims damages for injuries to feelings. 
Canessa et al v. J. I. Kislak Inc. Law Div. 
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RIOTS 


Should Cities Be Liable For Riot-Caused Injuries?, 
by Robert Stern 

Liability For Damage By Reason Of Mobs And Riots 
In New Jersey, by Jack Kirsten 

Report On Investigation Of Allegations Of Partici- 
pation By Legal Service Systems In The Newark 
Brid's PIAVG Cla” HONG oo. a. ceia's acto a Sis breve alter alee 


RULES 
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While R.R. 1:30-2 calling for prompt judicial deci- 
sions should be strictly observed, failure in com- 

pl iance should not enhance the position of any 

itigant as the rule is one of administration only. 
Stat te v. Spagnola. Sup Ct. 

Federal Rules Committee Asks 
Proposed Rule Change 

Supreme Court Adopts Evidence Rules 
w Rules And Amendments 

New Rules And Amendments 

New Rules And Amendments 





For Comments On 


ALES 

The transfer of human blood by a blood bank to a 
hospital for a consideration is a sale. Jackson v. 
Muhlenberg Hospital. Law Div. 

A blood bank may be held liable for breach of its 
express warranty that it used the “utmost care” 
in the selection of its donors. Jackson v. Muhlen- 
berg Hospital. Law Div. 

The transfusion of human blood into the body ofa 
patient is a sale when a charge is mad of for the 
blood. Jackson v. Muhlenberg Hospital. Law Div. 

rhe samenhialite presence of hepatitis virus in the 
blood furnished does not give rise to strict liability 
for the resultant harm. Jackson v. Muhlenberg 
Hospital. Law Div. 


ISFACTION 
satisfaction of a judgment obtained against one 
yrtfeasor bars the maintenance by plaintiff of an 

action against another tortfeasor for the same 

claim. Theobold v. Kenney’s Suburban House, Inc. 

Sup Ct. : 

A settlement after judgment with one defendant 
joint tortfeasor does not automatically entitle the 
other tortfeasor to a pro rata credit. Tino v. Stout. 
Sup Ct. 

Where the warrants did not purport to discharge 
the settling defendant from liability to the non- 
settling defendant for contribution and expressly 
provided that the judgment would be reduced pro 
tanto as to the non-settling defendant, the latter is 
not entitled to a discharge of the judgment; Jud- 
son I (17 N.J. 67) aan Tino v. Stout. 
Sup Ct. 

Although judgment against tortfeasor for personal 

injuries has been satisfied, malpractice action 

against doctor who treated the injuries is not 
barred unless record of earlier case shows plain- 

tiff is seeking double recovery. Knutsen et al v. 

Brown et al. App Div 


SAVINGS AND LOAN ASSOCIATIONS 


A duly nominated candidate for election to the 
board of directors of a State savings and loan asso- 
ciation has an unqualified right to communicate 
the fact of his candidacy to the members of the 
association through the association and to solicit 
their proxies; the Commissioner’s review power 
under N.J.S.A. 17:12B-117 et seq. extends only to 
control over the form and wording of the proposed 
communication. Veloso v. Penn. Savings & Loan 
Assn. App Div. 


CHOOL BUSING 


High Court Rejects School Busing Law Challenge 


SCHOOLS 


The establishment Clause of the First Amendment 
does not prohibit a school district from providing 
transportation for children attending parochial 
schools. Fox et al v. Bd of Education of W. Mil- 
ford. Law Div. 


A school district which provides transportation for 
parochial school children does not violate the 
sections of the State Constitution which cover re- 
ligious liberty, prohibit the donation of public 
money and make the public school fund inviolable. 
Fox et al v. Bd of Education of W. Milford et al. 
Law Div. 

N.J.S.A. 18:14-8 does not authorize transportation 
contracts and routes established specially for par- 
ochial school children and not incidental to the 
routes established for public school children. Fox 
et al v. Bd of Education of W. Milford et al. Law 
Div. 

A school principal’ s duty to provide vonsonabie sup- 
ervision of school grounds commences at the time 
the students customarily begin to arrive prior to 
the opening of the classrooms. Titas v. Lindberg. 
Sup Ct. 

A board of etintatien is liable for its negligent 
failure to provide supervision of school grounds 
designated as the pickup site for three other 
schools and to take precautions against injuries 
to students arriving prior to the opening of the 
classrooms—Amelchenko v. Freehold distinguished. 
Titas v. Lindberg. Sup Ct. 

The governing body in a Chapter 6 school district 
is not required to confer with the board of school 
estimate as a condition precedent to the governing 
body's reducing the school budget. Bd of Ed Eliz- 
abeth v. Bd of School Estimate. App Div. 

Where the proposed school budget submitted by the 
board of estimate exceeds the statutory minimum, 
the governing body may consent to any appropria- 
tion above the minimum and is not required to 
simply accept or reject the proposed amount. Bd 
of Ed. Elizabeth v. Bd of School Estimate Elizabeth. 
App Div. 


SEARCH AND SEIZURE 


Defendant's action in throwing a package of heroin 
out of a window after the police had knocked but 
before they gained admission to defendant's resi- 
dence was a direct result of attempt by police to 
make an illegal arrest and search; hence the evi- 
dence is inadmissible. State v. Orr. App Div. 
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Assuming the constitutional standard of reasonable- 
ness was not offended, the determination of whe- 
ther a Breatholizer test amounted to an “unlawful” 
search and seizure is dependent. under the then 
applicable statute, on whether defendant gave his 
consent. State v. Swiderski. App Div. 194 

R.R. 3:2A-6(a) is available to any person claiming. 
to be aggrieved by an unlawful search and seizure 
whether the charge brought against him relates 
to an indictable or nonindictable offense. State v. 
Swiderski. App Div. 194 

Where police without search warrant break into 
locked apartment to investigate odor of gas, and 
discover gambling equipment in plain view, their 
entry was reasonable and evidence so obtained will 
not be suppressed. State v. Puryear. App Div. 210 

An attempt to challenge the validity of a search not 
raised by motion before trial or objection at trial 
will be rejected. State v. Campisi. Sup Ct. 362 

The taking possession of a truck which the operators 
admitted to the officers contained untaxed cigar- 
ettes. and the incidental search thereof thereafter. 
although without a warrant. do not violate the 
Fourth Amendment. Kingsley v. Giangrande. App 
Div. 425 

Neither R.R. 3:2A-6 nor R.R. 3:5-5(b) authorize a 
pretrial motion to suppress a confession or ad- 
missions allegedly obtained as a result of an illegal 


search. State v. Ferrara. App Div. 427 
A police officer, under appropriate circumstances, 
may temporarily detain a person for on the street 


interrogation without making a forma! arrest upon 





probable cause. State v. Dilley. Sup Ct 510 
As an incident to the right to temporarily detain and 
interrogate a police officer may make a limited 
search of the person if required for self protection. 
State v. Dilley. Sup Ct 510 
The reasonableness of a search must be measured 
not only by the right to be free from wrongful 








interference by the State but also by the right to 
be protected from invasion by the criminal. State 
v. Davis. Sup Ct. 510 

Behavior of the occupants of a vehicle generating an 
irresistible suspicion that there was something 
illicit upon them or in the car affords reasonable 
cause for a search of the car, even though the 
officers then know of no specific criminal cifense. 
State v. Boykins. Sup Ct. 

The Fourth Amendment does not require that offic- 
ers know of some specific criminal event to which 
the search of an automobile can be related; the 
search is sustainable if the behavior of the occu- 
pants leads to a reasonable suspicion of the pres- 
ence of a weapon. State v. Boykins. Sup Ct. 521 

A search warrant issued on the basis of defendant's 
voluntary confession is supported by probable 
cause. State v. Funicello. Sup Ct. 539 

The failure of the police to warn defendants of a 
right to the advice of counsei before taking their 
shoes did not impair their rights under Miranda 
v. Arizona. State v. Speciale et al. App Div. .... 538 

Where evidence has not been obtained by exploiting 
an original illegal arrest but rather after a second 
legal arrest by means sufficiently distinguishable 
to be purged from the primary taint, it is admis- 
sible. State v. Speciale et al. App Div. 538 

Where defendants were arrested upon probable 
cause, taking their shoes for laboratory test with- 
out a search warrant was valid. State v. Speciale 
et al. App Div. 538 

A telephone conversation between a police officer 
and a suspected bookmaker does not support a 
finding of reasonable cause for the issuance of a 
search warrant where the person who answered 
the officers call did not accept the bet and was 
never identified as the defendant. State v. Kasa- 
bucki. App Div. : 555 

Verification of an anonymous tip constitutes suffic- 
ient probable cause for the issuance of a search 
warrant. State v. Juiliano et al. App Div 715 

Failure of police to identify themselves and their 
purpose prior to gaining admission will not void 
the search where evidence would be destroyed if 
such identification were made. State v. Juiliano 
et al. App Div. 715 

Where defendant throws away package, it becomes 
abandoned property and defendant may not com- 
plain of its search and seizure without probable 
cause. State v. Bailey. App Div. 784 

Search and seizure are crucial and necessary steps in 
the criminal investigatory process, but are not a 
“critical stage” for Sixth Amendment counsel pur- 


or 
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poses: it is sufficient if defendant has counsel on 
the motion to suppress the items seized. State v. 
Williams. County Court 795 


Items disclosed in response to officer's request that 
defendant empty his pockets after he complied 
with officer’s request to come to police headquar- 
ters and after being told he was not under arrest 
are not result of unlawful search and seizure and 
do not violate 4th or 5th amendment rights. State 
v. Williams. Cty Ct. 795 

Although police entered premises intending to ar- 
rest any suspect inside, defendant’s arrest and 
search is valid where after their entry police 
observed events giving rise to probable cause. 
State v. Gaudiosi. App Div. 810 

In hearing motion to suppress, Court should not 
entertain defendant's motion at close of State’s 
testimony while reserving defendant's right to 
submit evidence if motion is denied at that point. 
State v. Gaudiosi. App Div. 810 

While it is permissible for an arresting officer to 
make an incidental search of the person for weap- 
ons in order to insure his self-protection, he may 
not conduct a further exploratory search under 
the guise of frisking for hidden weapons. State 
v. Campbell. App Div 811 

Where there has been no governmental participation 
in the search, the Fourth Amendment will not be 
applied to a civil case. Del Presto v. Del Presto. 
App Div. 

The Fourth Amendment is a restraint on the power 
of the sovereign and does not apply to nongov- 
ernmental actions. Del Presto v. Del Presto. 
PR BW 3 ge aslo 3s ei 39 0s Ae Me ct A ER, 826 


SECURED TRANSACTIONS 
A waiver of defenses or estoppel clause in consumer 
goods conditional sale contracts, chattel mortgages, 
and other instruments of like character is void as 
against public policy. UNICO v. Owen. Sup Ct. 559 
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A security interest in construction equipment is 
perfected by filing a financing statement with the 
Secretary of State. Re: Ferro Contracting Co. Ct 
of App 

Where Nhe Certificate of Ownership Law is applic- 
able, it and not the U.C.C. governs the proper place 
and manner for filing a security interest. Re: Ferro 
Contracting Co. Ct of App. 


SELECTIVE SERVICE 


U.S. Court Holds Can't Use Draft To Punish Vietnam 
Objectors. Wolff and Shortt v. U.S. Ct of App. 


SENTENCES 


It need not be shown that the violence of defendant 
was of such degree that it manifested itself in out- 
rage or fury, resulted in pain or harm to the vic- 
tim, or left a mark upon him, to warrant commit- 
ment for specialized treatment under N.J.S. 2A:164- 
5. State v. Miles. App Div. 

Where defendant who was convicted of nonsupport 
and given suspended sentence violated probation 
by committing adultery as well as not supporting 


his children, N.J.S. 2A4:168-4 permits the court to 
impose more severe sentence than that which was 
originally imposed. State v. Driesse. App Div 


led to a credit on his sentence 
custody before sentencing. U.S. 
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SENTENCING 
Court may reduce or change sentence by order 
entered not later than 20 days after the issuance 


of mandate by appellate court but this period may 
not be enlarged. State v. Montalbano et al. App 
Div. 

There is no Constitutional infirmity in the Supreme 
Court providing, as a matter of administrative 
policy, to have all sentencing in gambling matters 
handled by a single judge in each county. State 
v. DeStasio. Sup Ct. 

On the facts, in order to obviate any possibility that 
the sentencing judge may have sentenced in ac- 
cord with the assumed contents of an administra- 
tive directive rather than as he believed prcper, 
defendants may apply for resentencing. State v. 
Visconti & State v. Butz. Sup Ct. 

It is improper for the sentencing judge to rely upon 
any factual information as to the defendant’s 
background not officially and reliably recorded in 
the presentence report. State v. Gatt/ing. App Div. 

R.R. 3:17-13 which permits a change of sentence by 
an order entered not later than 60 days from the 
date of judgment is a direction to the judge and 
not a jurisdictional bar as against an applicant 
who has filed his motion well within the 60 day 
period. State v. Alvarado. App Div. 

Before a defendant is sentenced to as much as six 
months a probation report should be obtained and 
considered. State v. Alvarado. App Div. 

Reargument ordered on the power of Supreme Court 
to modify murder conviction and impose life im- 
prisonment rather than ordering a complete re- 
trial. State v. Laws. Sup Ct. 


SEPARATE MAINTENANCE 


Husband must provide home for wife where she-is 
free from interference by his relatives, and pre- 
marital agreement by wife that husband’s mother 
would live with them will not be enforced. Koch 
v. Koch. App Div. ‘ 

Interference of mother-in-law in wife's home life 
need not be positive interference in management 
and operation of home to justify wife in leaving 
when husband can solve the problem of mother 
living in home but takes position of neutrality. 
Koch v. Koch. App Div. ; 


SEPARATE TRIALS 


Defendants were not prejudiced by a joint trial 
where the trial court excised all references in each 
confession which would identify another defend- 
ant, particularly since the real issue as to each 
defendant was whether he was one of the four 
offenders. State v. Broxton. Sup Ct. 


SET-OFFS 


Court may in a proper case deny right to set-offs in 
a reorganization proceeding. In re Central R.R. 
U.S.D.C. 


SETTLEMENTS 


An insurance carrier is estopped from prosecuting 
a subrogation claim in the name of its insured 
when it has made a settlement on behalf of its 
insured of the other party’s claim against the 
insured. even though neither insured nor carrier 
expressly released the insured’s claim against the 
other party. Rossum v. Jones. App Div. 

An oral settlement entered into by duly authorized 
counsel is binding despite the absence of a formal 
writing, even in an action brought under the Fed- 
eral Employer's Liability Act. Good v. Penna RR. 
Co. U.S. Ct of App. 


SEVERANCE 


Under R.R. 4:43-2(a) the Court may sever the ques- 
tion of validity of a release and order it tried 
before the jury first where that would promote 
convenience and fairness. Wojcik v. Pollock. Law 
Div. 


SHOPLIFTING 


Enactment of the statute declaring shoplifting to 
be a disorderly offense did not repeal the general 
larceny statute pro tanto. State v. Milano. App Div. 

In an action for false arrest based upon the defend- 
ant-merchant’s unlawful detention of a suspected 
shoplifter, defendant is not liable for the length 
or nature of plaintiff's detention by the police, or 
for the actions of the authorities during such sub- 
sequent detention. Cooke v. J.J. Newberry & Co. 
App Div. 

A merchant does not retroactively lose the benetite 
of the Shoplifting Act by making a complaint 
charging larceny rather than shoplifting. Cooke 
v. J.J. Newberry & Co. App Div. 

Held, under all the circumstances, the detention of 
a suspected shoplifter for about 30 minutes was 
not unreasonabie as a matter of law. Cooke v. J.J. 
Newberry & Co. App Div. 
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SOCIAL SECURITY 
Mere theoretical ability to engage in substantial 
gainful activity is not enough to disqualify one 
for social security if no reasonable opportunity 
exists. De Farro v. Gardner 


STATUTE OF FRAUDS 

The defense of statute of frauds under N.J.S. 12A:8- 
319‘c) does not apply to a transaction between a 
stock broker acting as an agent and his customer 
since such a transaction is not a “contract of sale.” 
Scott v. Greengos. App Div. 

Agreement extending time to exercise option to lease 
lands must be in writing. Willow Brook Recreation 
Center Inc. v. Selle et al. App Div. 

STATUTES 
Where statute authorizes dual ofiice holding except 

as to certain specified offices, it may be inferred the 
Legislature impliedly authorized additional office 
holding as to any other offices. Marini v. Holster 
et al. Sup Ct. : 

While factual support for legislative judgment is to 
be assumed, and in the absence of a showing 
contra a court will assume that the measure rested 
upon some rational basis within the knowledge 
and experience of the Legislature, a challenger 
may ineet his burden by reliance on the face of 
the act or on facts within judicial notice or at 
least thereby shift to the defender the obligation 
to come forward with an affirmative factual sup- 
port of rationality. Independent et als v. Bd of 
Examiners. Sup Ct. 

If there appears an evil to the public health, safety 
or welfare which a statute can be considered to 
meet and the means to the end are reasonabie, 
it will be upheld although private interests are 
incidentally served. Independent et als v. Bd of 
Examiners. Sup Ct 

In order to 
2A:151-48 


N.J.S. 
the 


intent, 
though 


effectuate the legislative 
should be interpreted as 


words “which seeks” were eliminated, since those 
words were obviously erroneously inserted. Re: 
Application of Waiter Marvin, Jr. App Div. 


STOCK CAR RACE STATUTE 
Public policy makes ineffective a release by a stock 
ear driver which would waive the protection de- 


signed by the statute both for the race partici- 
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pants and spectators. McCarthy v. National. Sup Ct. 163 


STOP NOTICES 
Priority owner shall pay claims in order in which 
notices have been filed regardless of order in 
Which such notices were served on owner. Jos. L. 
Muscarelle Ine. v. Central Iron Mfg. Co. et al. Ct 
of Appeals 


STREETS 
When a landowner so acts as to raise in others a well 
founded belief that he intends to donate to the 
public an easement, and such persons change their 
positon in reliance thereon, he is estopped from 
denying. as against them, the intended dedication. 
Velasco v. Goldman Builders Ine. App Div. 
Acceptance of an offer of dedication does not require 
a formal resolution by the municipality; acceptance 
may be etfectuated by other official conduct which 
to treat the land as dedicated 
Velasco v. Goldman Builders Ine. 
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SUBDIVISIONS 

A planning board may not, because of violation of 
ordinance specifications as to minimum lot 
frontage, ete. deny the subdivision applica- 
of a prior nonconforming user to convey 
bungalows to separate buyers: but. where the sub- 
divided lots do not front on public streets, the board 
may impose reasonable conditions to provide ac- 
isistent with the owner's 
shts—Beers v. Wayne Tp. dis- 
v. Planning Board et al. App 
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SUBROGATION 

Where insuned settled her claim against other driver 
and gave a general release her insurer was thereby 
discharged from liability for medical expenses 
since her insurer's right of subrogation was des- 
troyed. Busch v. Home Ins. Co. App Div. 

Subrogation is an equitable right arising from the 
facts, not an assignment, and does not violate the 
principles against assignment of personal injury 
claims or splitting of causes of action. Busch v. 
Home Ins. Co. App Div. 

Provision in policy permitting subrogation for med- 
ical payments made to insured is valid. Busch v. 
Home Ins. Co. App Div. 


SUMMARY JUDGMENT 

On cross-motions for summary judgment, the court 
may, on its own motion, raise the issue of validity 
of minimum unit bid requirements in rock exca- 
vation contract. Corbisceilo Brothers Inc. v. Bor- 
ough of Ft. Lee. Law Div. 

Where there was no evidence from which a jury 
could legitimately conclude defendant was guilty 
of bad faith, summary judgment should be granted. 


Murner v. Ist Nati Bk of Passaic. App Div. 
SUMMATION 
Defendants’ effort to influence the verdict by point- 


ing out that two of their witnesses were on the 
panel of “impartial witnesses” made uv by the Ad- 
ministrative Director had a clear capacity for pro- 
ducing an unjust result and constituted plain error. 
Mazza v. Winters. App Div. 

Prosecutor's comment in summation that not a scin- 
tilla of evidence had been offered on behalf of the 
defendant to contradict the identification testimony 
of the State's witnesses was not harmless error 
where ly the defendant could deny the evidence 
of those witnesses. State v. McEiroy. App Div. 

SUPPORT 
The economic sanction of denying support for a child 

to compe! its return to the jurisdiction is appropri- 
ate in exceptional cases such as presented here 
left the country, failed to pursue 

offered no proof of need. Ijadi v 


¢ 


where the wife 
her action, and 
Ijodi. App Div 
Under N.J.S.A. 9:16-3 10 bond may be exacted to 
secure a support order. State v. F. App Div 
Workmen's compensation payments may be reached 
d children notwithstand- 
34:15-29 exempting such 
Steller v. 


a wife al 
RS 


for support for 
ing the provision of 
payments from claims of creditors. 
Steller. App Div. 

The extent to which compensation payments may be 
reached for family support obligations depends; 
upon the speciai facts of the particular case. Stel-' 

Steller. App Div. 


ker NV 
SUP™ =ME COURT COMMITTEE REPORTS 
Report Of N.J. Supreme Court's Special Committee 
On Discovery In Criminal Cases 
Report Of The Rules Of Evidence Study Commission 
Report Of NJ. Supreme Court Committee On Com- 
parative Negligence 
Joint Report Of Special Committees Appointed By 
The New Jersey Supreme Court And The New 
Jersey State Bar Association To Consider Spevack 
v. Klein 


TAX APPEALS 
The State Division of Tax Appeals may permit 
amendments to petitions of appeal after the last 
day for filing where to do so promotes full deter- 
mination of the controversy without prejudice to 
the other party Blair Academy v. Township of 

Blairstown. App Div. 


TAX FORECLOSURE 

One with a right to redeem has an absolute right to 
intervene in a tax foreclosure proceeding since the 
1965 amendment to N.J.S.A. 54:5-98 requires that 
any redemption be made in the foreclosure pro- 
ceeding and prior to the entry of final judgment. 
Government Security Co. v. Waire et al & Com- 
munity Investment Co. App Div. 

The right to redeem is not affected by the fact that 
it is based on the purchase at a substantial dis- 
count of a judgment after the filing of the com- 
plaint and lis pendens or that the holder learned 
of the judgment by reading the lis pendens and 
pleadings filed in the cause. Government Security 





Co. v. Waire et al & Community Investment Co. 
App Div 
TAXATION 


Interest deductions by corporation disallowed where 
alleged loans were actually capital contributions. 
Fin Hay v. U.S. U.S.D.C. 

Assessor's use of the wrong “common level” does not 

irnish a basis for an appeal from personal 

iX assessment where the assessor accom- 

e statutory purpose of equalizing the 

the tax load among all personal prop- 

yers in the district. The Baker & Taylor 
Co. v ide Div of Tax App. 

In the absence of an agreement to the contrary, a 
taxpayer does not waive his right to appeal to the 
Division of Tax Appeals by receiving and retaining 
tax refunds paid by a municipality in accordance 
with the reductions granted by the 
County Board. National Shoe Sales Inc. et al v. 
New Brunswick Div. of Tax Appeals 

Apportionment Of Taxes On Real Estate In Eminent 
Domain, by Walter Goldberg 

The normal assumption. borne out by the facts here, 
is that testator intends the maximum tax advant- 
age for the estate and maximum benefit to his 
spouse within the limits of his gift to her, hence 
bequest to her which qualified for marital deduc- 
tion is without any payment or reduction for estate 


itcelf 
itseil 







assessment 


tax, absent indication contra. Gesner v. Roberts. 
Sup Ct. 
Taxation Without Consideration, by Harold J. 


Ruvoldt, Jr. 
Regulation Would Exclude Certain Receipts From 


Tax On Attorneys 
Income Tax — Loss Carryovers. Wofac v. US. 
U.S.D.C. 
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A judgment which directs a municipality to revalu- 
ate all taxable real property therein and orders 
the tax assessor to perform such duties as may be 
necessary and appropriate to complete the revalua- 
tion is proper when construed as directing the 
assessor to perferm his duty of assessing property 
and the municipality to provide the funds for the 
revaluation under N.J.S.A. 54:4-23 and 40A:4-53 
respectively. Essex v. Belleville. App Div. 

Goods stored in a warehouse are entitled to tax ex- 
emption under R.S. 54:4-3.20 even though taxpayer 
occupies 90° of the warehouse space and charges 
are based on a cost-plus arrangement. Mead John- 
son & Co. v. Borough of So. Plainfield. App Div. 

N.J.S.A. 54:4-3.6 constitutionally exempts from taxa- 
tion certain domestic non-profit corporations but 
not similar foreign corporations. WHYY Ince. v. 
Glassboro et al. Sup Ct. 

Small sideline commercial operations operated with- 
out a profit motive will not affect the non-profit 


status of an institution. Blair Academy v. Town- 
ship of Blairstown. App Div. 

Upon the facts. faculty houses, business manager 
residence, maintenance shop and garages are 


“actually used” for school purposes and are tax 
exempt. Blair Academy v. Township of Biairstown. 
App Div. 

Any reasonable and efficient method of equalization 
may be adopted in the formulation of a county 
equalization table pursuant to N.J.S.A. 54:3-17. 
Woodbridge v. Middlesex Cty Bd of Taxation et al 
App Div. 

The use of the unweighted rather than the weighted 
method by a county board of taxation in deter- 
mining the average ratio of assessed to true value 

within the county for equaliza- 
not erroneous as a matter of law. 

Middlesex Cty Bd of Taxation et al. 


of real 


property 
tion purpose 


Woodbridge v 
App Div. 

A municipal ordinance enacted pursuant to N.J.S.A. 
40:52A-1 et seq. which provides that any person 
owning or claiming to own any personality shall 
pay any unpaid personal property taxes before 
receiving a permit to remove such property estab- 

superiority of the municipal personal 
property tax claim over the rights of a conditional 

seller of the property. Kullman Dining Car v. E 
Paterson. Law Div. 

tuling On App'ication Of Unincorporated Business 
Tax Act To Lawyers 





iishes tl 





TAX FORECLOSURES 
Paper title traced back 139 years plus possessory 
activity of some of plaintitf’s predecessors in title 
gave plaintiff sufficient interest in property to 
permit redemption. Manning v. Kasdin et al. 
App Div. 


TENEMENT HOUSES 

It is reversible error to instruct the jury that the 
starting of a fire by a small boy playing with 
matches constituted an independent intervening 
cause which absolved the tenement house owner, 
even if negligent. from responsibility for the ef- 
fects of the fire. Ellis v. Caprice. App Div. 

The provisions of N.J.S.A. 55:3-46 relating to shafts 
in tenement houses were not intended to apply 


retroactively to a building built prior to 1904. 
Ellis v. Caprice. App Div. 
TENURE 
Board of Education cannot prevent teacher from 


acquiring tenure by terminating her services prior 

to the time fixed by her contract. Canfield v. Bd 

of Ed: of Pine Hill. App Div... 3s occncces se eceee 

TIDELANDS 
An action by the owner of uplands to settlea tideland 

controversy is not barred by the doctrine of sov- 
ereign immuniiy. O'Neill v. State Highway Dept. 
Sup Ct 

The tidal boundary is the line of the mean high tide 
upon the land; if possible, the average of all the 
high tides over a period of 18.6 years should be 
used. O'Neill v. State Highway Dept. Sup Ct. 

The burden of persuasion is upon the party who 
challenges the existing scene, whether the alleged 
alterations were due to State or private activity, 
to show that the tideland status of the property 

such artificial disturbances of 


was changed by 
the lands. O'Neill v. State Highway Dept. Sup Ct. 


TORTS 

A school board and school principal are to be treated 
as one tortfeasor for purposes of the contribution 
among joint tortfeasors statute in cases where the 
indemnity statute (R.S. 18:5-50.4) is applicable. 
Titas v. Lindberg. Sup Ct. 

A police officer is not liable for damage caused by a 
vehicle operated by a fieeing law violator who is 
being pursued by the officer in the performance 
of his duty. Roll v. Timberman. App Div. 


In a New Jersey action to recover for personal in- 
juries sustained in an automobile accident in Ohio 
a guest can recover against his host on evidence of 
ordinary negligence and need not show wilful or 
wanton misconduct where the host-guest relation- 
ship was formed and was to end in New Jersey and 
the car is insured, if at all, under rates applicable 
to New Jersey. Melik v. Sarasohn. Sup Ct. 

The rule of lex loci delicti should not be applied 
mechanically in cases where it might work an 
unjust result having no relation to the purposes 
and policies behind the foreign law. Melik v. 
Sarasohn. Sup Ct. 

The doctrine of stare decisis does not preclude the 
adoption of a choice of law principle in tort cases 
which is considered responsive to the purposes 
and policies of the law. Melik v. Sarasohn. Sup Ct. 

The official acts of a municipality in approving a 
subdivision map and a street layout, the construc- 
tion of a street, the inspection and certification 
thereof by the municipal engineer, and the accept- 
ance of the street and filing of the maintenance 
and performance bonds, provide no basis for tort 
liability against the municipality put proof that 
municipality did work at end of street and that 
there was a 6 foot drop without barrier or warn- 
ing existing several months after municipal offic- 
ials were apprised thereof might be basis for lia- 
bility for active wrongdoing. Brenner et al v. Twp 
Jackson et al. App Div. 
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Torts, Cont'd 
Although transporting school children by bus is a 
governmental, not a proprietary function, a jury 
could find active wrongdoing sufficient to sustain 
liability where a School Board placed children in 
a bus under circumstances where concomitantly op- 
erative omissions ‘including the failure to prevent 
children from taking rubber bands and paper 
clips from teachers’ desks or to assign sufficient 
safety patrolmen or to instruct the driver on disci- 
plin e or to take corrective measures when it had 
kno vledge of the danger) could produce a sub- 
stantial risk of injury to them. Jackson et al v. 
Hankinson & the Bd of Education of New Shrews- 








bury. App Div. 

When a town sponsors a softball league, lays out 
diamonds, schedules games. charges fees, and in- 
stalls equipment, it is held to a standard of rea- 


— care, particularly with respect to provid- 
ing a home plate safe for its intended use, and is 
not Rcomaaie by R.S. 40:9-2. the municipal immun- 
ity statute. Coleman v. Township of Edison. App 
Div. 

The unavoidable presence of hepatitis virus in the 
blood furnished does not give rise to strict liability 
for the resultant harm. Jackson v Muhlenberg 
Hospital. Law Div. 

A blood bank may be held 
express warranty that it 
the selection of its Tacecs 
Hospital. Law Div. 

A blood bank and hospital owe 
transfusion the duty of exercising 
to avoid using a containing hepatitis virus. 
Jackson v. Muhlenberg Law Div. 
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from the husband's bs for loss of 
Consortium. Patusco v r Inc 
Sup Ct 

RANSCRIPTS 

Order Authorizing Sound Recording Of Court Pro- 
ceedings ‘ 

Daily copy rate for transcripts is disapproved. State 
v. Taylor. Sup Ct. 

TRANSFER OF ACTIONS 
Superior Court has inherent jurisdiction to order 


transfer of county district court action to Superior 
Court where plaintiff's damages have increased 
during the pendency of tl} “i action. Fusco et al v. 
Hale Furniture Co., Inc. et al. App Div. 


TRAUMATIC NEUROSIS 
Legal Rights Of The Mentally I], 


TRIAL 


by John L. Quinlan 


Where reasonable men could find that plaintiffs’ 
injuries were so slight as not to be compensable 
verdict of no cause for action will not be set aside. 
Brennan et al v. Biber et al. Law = v. 

Isolated comment by attor for co-defendant upon 





behalf was 
lge gave an 


. State 


defendant's fit to in own 
not ground for mistrial where trial j 
immediate and forceful curative 
. McLaughlin et al. App Div 
Action may properly be disr 
opening where facts outlined therein are 
ficient to raise a jury question and counsel 
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cedes no more can be preven. Mile Vv. Parish 
Sup Ct. 

When a defendant's claim for contribution or i - 
nification from a third person is precluded by the 
rules that a plaintiff-en yee covered by work- 
men’s compensati ue his employer or 
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ting to produce such witnesse in Z 
upon this inference caution } he exercised. 
since court must assess the roduction of a 


witness with view to er testimony 
involved. Parentini v. S 

In the absence of a request 
error in the trial court 
whether to instruct the 
fendant’s failure to testi 
Ct: 

The constant display of photographs of decedent's 
body raises issues which should be avoided in 
future criminal trials by permitting their being 
viewed only as necessary to clarify testimony. 
State v. Rudd. Sup Ct. 


s. App Div. 
def fendant there is no 
its discretion 





Sup 





574 


809 


809 


tr 
tr 
ou 


oI 
i) 
to 


491 


= 
é 


115 


194 





319 


339 


363 


Defendants effort to influence the verdict by pointing 
out that two of their witnesses were on the panel 
of “impartial alg cryin made up by the Adminis- 
trative Director had a clear capacity for producing 
an unjust result and oan stituted plain error. Mazza 

Winters et al. App Div. ~ 

The extent of allowable cross-examination where Tit 
involves collateral matters should be measured by 
the trial judge in light of the effect of such exami- 
nation upon substantial justice. Mazza v. Winters 
et al. App Div. 

In personal injury action against subcontractor to 
which general contractor is not a party it was error 
for the trial judge to direct the jury to determine 
whether the accident was caused by the negligence 
of the general contractor or by the negligence of 
the defendant. Krigman v. Beach Concrete Co., Inc. 
App Div. 

An admission against int 
cussed is admissible 


erest by conduct of the ac- 
without a preliminary hearing 
on voluntariness such as is required for a confes- 
sion. State Romero. App Div. 

Vhere on viewing the ie casa in their totality 


and giving plaintiff the benefit of all favorable in- 
ferences from them fact tual issues are raised as to 


a motor vehicle, 
negiigence and decedent's 
case must be submit- 
ion. Jones v. Strelecki. 
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ributory negligence 
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Sup Ct. 
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recommend lenier f an accomplice who is 
testifying for the St: en @ proper inquiry at 
trial raises the question and failure to do so vio- 
lates due process requiring reversal of a conviction. 
State v. Taylor. Sup Ct 

Repeaicd remarks by t | secut that the princi- 
pal state witness’ test ‘ontradicted 


violates the defendant emain silent 





where it does not ¢ ersons other 
than defendant co hav led. State v. 
Sinclair. Sup Ct 

The defense need not offer affirmative proof that no 
attempted robbery occurred to be entitled to a 
charge on secon¢ ¥ degree murder: it is enough that 





the evidence leaves room for dispute as to whether 


the killing , occurred Curing the course of an at- 
tempted robbery. § v. Sinclair. Sup Ct 
A verdict in a basta proceeding may be reached 
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services rendered during accounting period. Re: 
Moore. Sup Ct. 

Court must fully examine request for commissions 
and fix compensation in fair amount although the 
parties in interest do not object and even consent 
to the amount requested by fiduciary. Re: Moore. 
Sup Ct. 


UNEMPLOYMENT COMPENSATION 


A claimant who quits his job because his duties are 
detrimental to a physical condition not originally 
caused by the work has left voluntarily without 
good cause attributable to such work and is dis- 
qualified from unemployment benefits under N.J.- 
S.A. 43:21-5. Staubs v. State Department of Labor. 
App Div. 

N.J.S.A. 43:21-5 disqualifies for benefits any person 
whose unemployment results from a strike by those 
who are members of his own union and fellow 
workers in an integrated assembly line within a 
physically distinct establishment, even if he him- 
self has no interest in the dispute. Amico v. 
Board of Review. Sup Ci 

An appellant may be relieved of its failure to name 
the employer in the notice of appeal from the 
Board of Review and to serve it with a copy, as 
required by R.R. 4:88-8(a), where it did substanti- 
ally comply, giving actual warning by sending the 
employer's counsel a copy of the notice at the time 
of fil . even though it did not intend to “serve” 
the noti ice. Amico v. Board of Review. Sup Ct 


UNFAIR MOTOR FUEL PRACTICES ACT 
In order to justify a finding of illegaiity under the 
Unfair Motor Fuel Practice se it is necessary that 
there be a complete study of the rel market 
alleged 





evant 


data including the compe itive efiect of the 
offensive behavior. Beemer v. Solar Oil Co. Sussex 
et al. App Diy 
UNIFORM COMMERCIAL CODE 
It is not a defense to claim for breach of warrant 


( 
laintiff! bank neg- 


under N.J.S.A. 12A:4-207 that p 
ligently honored a check which bore an unau- 
thorized endorsement and did not notify the de- 
fendant bank of the unauthorized endorsement 
at once. County Trust Co. v. Pascack Valley Bank 
and Trust Co. App Div pas 

The reasonable time after knowledge of the breach 
within which a claim for breach of warranty must 


12A:4-207 (4) begins when 
notifies his bank of its 
the check is pre- 


be made under N.J-S. 
the drawer of the check 
error in honoring it, not 






wnen 


sented for payment, even though the bank had ac- 
tual notice that the payee was in receivership at 
the time of presentation. County Trust Co. v. 
Pascack Valley Bank & Trust Co. App Div 
Whether secured party has priority under N.J.SA 


12A:9-313 over prior mortgage not decided since 
parlies agree to have mortgagee proceed with fore- 
closure without secured party as party and without 

to secured party's rights in the cnaitei 





sold by it. Orange Sav. v. Todd & Sears. Sup Ct 
under N.J.S 





The defense of statute of frauds 12A:- 
8-319‘c) does not apply to a transaction between a 
toc roker acting as an agent and his customer 

nee ich a transaction is not ‘contract of sale.” 


Scott v. Greengo 
American 


Where the 


App Div 
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for filing a security ir 
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-4. applies to contest of bank's accounting 
the timely notice requirement of the 
h may be satisfied by oral notice. Dura- 
Bank & Trust Co. App Div 
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URBAN RENEWAL 
City may operate urban renewal project directly 
rather than through local housing authority, but 
may not transfer ongoing project from authority to 


city. Paterson et al v. Housing Authority of Pat. 
et al. Law Div. 

USURY 
t is unethical for attorney to represent either bor- 
rower or lender in usurious transaction. In re 
Giordano. In re Henneberry. Sup Ct. 


Usury: An Anachronism, by Eugene W. Landy 

Accommodation endorsers of a corporate note can- 
not raise the defense of usury. Armstrong v. 
Janburt et als. Law Div 


VOICE TESTS 

If voice test results are admissible, then in cases of 
serious crime. where a judge has issued an order 
determining that a sample of defendant's voice 
may be obtained and defendant has thereby been 
unambiguously informed that he has no privilege 
or constitutional right to refuse, his continued 
refusal could properly be the subject of comment 
by the prosecutor and the trial judge as showing 
consciousness of guilt and inconsistency with a 
cium of innocence. State v. Cary. Sup Ct. 

Remanded to trial Court question of whether voice 
print technique and equipment are sufficiently ac- 
curate to produce resuits admissible evidence. 


as 


State v. Cary. Sup Ct 
WAIVER 
In the absence of an agreement to the contrary, a 


faxpayer does not waive his right to appeal to the 
Division of Tax Appeals by receiving and retaining 
tax refunds paid by a municipality in accordance 


with the assessment reductions granted by the 
County Board. National Shoe Sales, Inc. et al v 
New Brunswick Div. of Tax Appeals 

Where tenant's repeated breaches of covenant in 


lease had been waived by landlord's acceptance of 
rent. no forfeiture of lease will be allowed absent 
reasonable notice landlord to discontinue 
followed new violations by tenant. 


fron 


breaches by 


Carteret Properties v. Variety Donuts Inc. Sup Ct. 
Landlord's acceptance of rent with knowledge of 
facts constituting breach of covenant in lease is a 
waiver of all past breaches. Carteret Properties v. 


Variety Donuts Inc. Sup Ct. 

A waiver of defenses or estoppel clause in consumer 
goods conditiona! sale contracts, chattel mortgages, 
and other instruments of like character is void as 
against public policy. UNICO v. Owen. Sup Ct. 

Mere submission of proof. of loss form to beneficiary 
without detrimental change in.beneficiary’s posi- 


tion does not estop company from asserting non- 
coverage or amount to a waiver. Feder v. Bankers 
Natl Life Ins. Co. Law Div 
“A waiver of immunity executed by a public em- 
ployee is involuntary and his testimony before 
the tnd Jury will be suppréssed even though his 
fear s his office and pension was not cre- 
ate 1 OV any action of the State Str 1¢ \ st liwell 
App Div 
WAREHOUSES 
Goods ste 1in a warehouse ‘are entitled to tax ex- 
moption under R.S. 54:4-3.20 even though taxpayer 
es $0. of the warehouse space and charges 
u ement. Mead John- 





Plainfield. App Div 
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B, talled 1950 and burst in plain- 
it's action based on 
breac ility accrued and 
the st Rosenau v. New 
\ 
establishing esscntiaily the same water 
municipally owned water system for a 
Ipying a residence does not constitute 
easonal discrimination. Oradell Viilage v 
ywnship of Wayne. Chan Div 
\ Clas ation which takes account of the ultimate 
consumer ré l ification limited soleiy 
to a cons lity’s operating cost is 
reasonab v. Township of Wayne 
Ch Div 


WATERFRONT COMMISSION 

T Cc ssioner properly denied registration as 
“on the waterfront to one who had been 
convicted as a large-scale numbers 
operator, particularly since applicant persisted at 
hearing in denying his connection with the 
gambling operation although the trial record dis- 
sed ample justification for the jury verdict. Re: 


e UC 


yMmicsion 





previously 




















App Div 
44:10-4 neither requires nor permits the 
rt f r repaym by a parent of ass 
ient child without the prerequisite 












to repay. Essex Cty Welfare Bd 
1ot entitle a County Welfare 
npelling parents of children 
to repay future advances in 
ng of the parents’ ability to 


or personal injuries can- 
1e Welfare Board for as- 
dependent child. 
, Cty Ct 





rills of decedents dying prior to July 

ild adopted by a stepparent pursuant 

f the latter to one of the child's 

ts is not entitled to rights of inherit- 

rom or through the.other natural parent. Re: 
of C. Franklin Wolf. Chan Div. 
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The 1966 ‘amendment to N.J.S.A. 9:3-30 is not to be 
applied retroactively. Re: Estate of C. Franklin 
Wolf. Chan Div. : ; 

A daughter claiming that the decedent’s wills vio- 
lated an agreement with his wife to make mutual 
wills designating the daughter as the ultimate ir- 
revocable beneficiary of their estates is entitled to 
have the validity of all existing wills of the testator 
determined at one probate court hearing. Re: 
Hand. 

Legacy to medical school which was in active oper- 
ation at date of testator’s death vested at that time 
and was not divested by cessation of school’s oper- 
ations prior to date of distribution of estate. Mont- 
clair Natl. Bank & Tr. Co. et al v. Seton Hall Col- 
lege of Medicine ete. App Div. 

“Come Along, My Friend, I Need Someone To Hold 
My Hand”, by Surrogate Carroll Joseph Stark 

Those who accept the benefits of an invalid distri- 
bution of property under a will cannot at a later 
date contest the provisions of the will. Mondell 
et al v. Pizzi et al. Chan Div 

3equest of amount equal to 50°> of “entire estate”, 
refers to net probate estate. after payment of debts, 
funeral expenses and administration expenses. 
Re: Thompson. Cty Ct 

WITNESSES 

The only inference that may be drawn from failure 
to produce availabie witnesses is that the evidence 
would not have veen favorable to the party omit- 
ting to produce such witnesses and in charging 
upon this inference caution should be exercised. 
since court must assess the non-production of a 
witness with a view to the person and testimony 
invoived. Parentini v. S. Klein Stores. App Div. 

Trail court shouid compel the principal state witness 

: murder triai to submit to a psychiatric exami- 








na 

nation where it appears that witness had been in- 
stitutionalized as an insane person and the court 
has doubts as to her competency. State v. Franklin. 


Sup Ct 

Improper to indicate physician is member of 
courts medical expert panel unless testifying as 
such 

In the absence of a showing that a foreign govern- 
ment would have waived the diplomatic immunity 
of its representatives charged as co-conspirators or 
any indication of what their testimony would be, a 
defendant cannot claim to have been prejudiced by 
the State Department's action in requesting the 
departure of the representatives as persona non 
grata. U.S.A. v. Butenko. Ct of App 


WORDS AND PHRASES 
General welfare, as used in determining whether 
special reasons exist under N.J.S.A. 40:55-39(d) 
for granting a use variance, comprehends the bene- 
fits not merely within municipal boundaries but 
also to the regions of the relevant to the 
public interest to be served. Kunzler et v. 
Hoffman et als. Sup Ct. 
“Specify” means to name a specific or explicit 
ner, to particularize. Carteret Properties v 


riety Donuts Ine. Sup Ct 


state 


als 

















A disorderly person offense is a “crime” wit 
meaning of that word as used in N.J-S. ! 
consequentiy, one arrested for a disorde1 
offense » cscapes from custody g 
nisdemeanor. State v. Frost. App Div. 

Construc machinery is not included within the 
term tor vehic as used in the Certificate Of 
Ownership Law. Re: Ferro Contracting Co. Ct of 
App 

may not be used for a real estate office 
1 professional office provision of zoning 
ordinance. Capman v. Long Beach Twp. App Div. 

‘Public use” is synonymous w public benefit or 

advaniage and a use is not denominated public or 


private by simply relying on the number of persons 

1t te of NJ v. State Highway 

App Div 

Any reduction in the size of a parcel or tract of land, 
including a plot composed of two or more adjacent 
lots. by a division into two or more smaller parcels 
is a “subdivision.”’ Ryan v. Woodbridge Tp. Sup Ct. 


Commr v. 





serves. 
Totowa Lumber ete 








Bequest of amount equal to 50° of “entire estate”. 
refers to net probate estate. after payment of debts, 
funeral expenses and administration expenses. 
Re: Thompson. Cty Ct. 


WORKMEN'S COMPENSATION 

An employee covered only by the provisions of Art- 
icle I of the Workmen's Compensation Act cannot 
be considered “covered by * * * workmen's com- 
pensation law” within the meaning of N.J.S.A. 
39:6-70(a) of the Unsatisfied Claim and Judgment 
Fund Law. Licata v. Lutz. Sup Ct. 

In the absence of a collusive intent to defraud the 
Fund, the Fund may not raise subtleties of the 
Workmen's Compensation Act not raised by either 
the employer or the employee in order to defeat 
an otherwise valid claim against the Fund. Licata 
v. Lutz. Sup Ct. 

The notice or knowledge requirement of R.S. 34:15-17 
is not satisfied by a showing only that the employer 
or his representative were aware that the employee 
vas disabled: there must also be some knowledge 
of accompanying facts connecting the injury or ill- 
ness with the employment and indicating to a rea- 
sonably conscientious manager that a compensable 
claim might be involved. Bollerer v. Ellenberger. 
App Div. 

A comprehensive homeowners policy to effectively 
exclude residence workmen's compensation cover- 
age must set forth the exclusion plainly. clearly, 
and conspicuously. Gerhardt v. Continental et al. 
Sup Ct. 

The homeowners policy here involved held to provide 
Workmen's compensation coverage for a domestic 
as the exclusion was inadequate. Gerhardt v. Con- 
tinental. Sup Ct. 

The compensability of injuries sustained by a volun- 
teer fireman engaged in activities other than fire 
fighting is to be adjudged by the ordinary concepts 
applied to workmen's compensation cases general- 
ly. Muller v. 
App Div. 
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The coverage of N.J.S. 34:15-43 was not intended to 
grant compensation for an accident sustained by a 
volunteer fireman while returning home from a 
regular monthly meeting of his fire company. 
Muller v. Island Heights Volunteer Fire Co. App. 
Div. 

Where a workmen's compensation judgment is 
entered against an employer and the issue of joint 
employment was not raised in the original proceed- 
ing nor before the time for appeal has expired, 
that employer has no right of contribution against 
an alleged co-employer and judgment will not be 
vacated absent a claim of fraud or newly dis- 
covered evidence. Conway v. Mister Softee, Inc. 
et al. 

An employer does not have the status of a claimant 
under the Workmen’s Compensation Act. Conway 
v. Mister Softee, Inc. et al 

Where the employment relation is sufficiently iocal 
in character that the state has a valid interest in 
providing its compensation remedy, an empioyee 
injured on navigable waters may receive compen 
sation under the New Jersey law in addition to 
benefits under the federal compensation act. Han- 
sen v. Perth Amboy Dry Dock Co. Sup Ct. 

The state law yields to federal exclusivity only when 
the grant of state compensation benefits would 
actually work substantial prejudice to the national 
maritime law. Hansen v. Perth Amboy Dry Dock 
Co. Sup Ct. 

A state may validly apply its compensation law to a 
land-based worker who is injured or killed while 
engaged in maritime work on navigable waters: 
the availability of a federal compensation remedy 
does not deprive the state of jurisdiction over a 
claim for benefits under the state compensation act. 
Szumski v. Dale Boat Yards, Inc. Sup Ct. 

Appellate courts are not required to make new tfind- 
ings of fact in compensation cases; they should not 
reverse fact-findings based on sufficient credible 
evidence. Szumski v. Dale Boat Yards, Inc. Sup Ct 

A ‘Close’ Look At Appellate Review Of Workmens 
Compensation, by Harold J. Ruvoldt, Jr. 

Proposed Amendment To Workmens Compensation 
Rule 

Company which engaged a detective agency as an 
operational security organization to furnish spec- 
ialized industrial protection is not the special em- 
ployer of a guard, assigned by the agency, whose 
duties are performed under the agency s supervi- 
sion and eontrol. Blessing v. T. Shriver et al. App 
Div 

A defendant who seeks by amendment to his answer 
in a negligence action to assert that the said action 
is barred by plaintiff's exclusive remedy under 
the workmen's compensation law must do so 
before expiration of the time limited for institut- 
ing the compensation proceeding. Keller v. Pas- 
tuch. App Div. 

The last paragraph of N.J.S.A. 34:15-8 provides a 
defense which is waived if not presented by motion 
prior to answer or in the answer; the defense does 
not affect jurisdiction of the court over the sub- 
ject matter. Keller v. Pastuch. App Div. 

Upon remarriage of widow, she is no longer entitled 
io death benefits except for payment due her under 
N.J.S.A. 34:15-12‘g'. and recomputation of bene- 
fits for remaining dependents must be made as of 

Biumenfeld v. Rust Craft. 





marriage. 


date of the re 
Div. 

s Comp. Judge is elevated to 
hip after hearing case but before c C 
Ss can agree that he may decide case 
office. Gnacek v. Hercules 











ass ig new 

Powder Co. Sup Ct. 
Chapter 144 of Laws 1966 which prohibits copying of 
Workmen's Compensation Records for the purpose 
of selling the information so obtained to pros- 








pective employers is constitutional Accident Index 
Bur. Inc. et al v. Male. App Div. 
A judicial decisix to perform its function in the 


adjudicatory process must arrive at its conclusions 
by way of specific findings based on factual analy- 
sis. Osmanski v. Bergen Point Brass Foundry. Inc. 
App Div.’ 

Where former State trooper was receiving disability 
pension at the time his claim for compensation was 
dealt with by the Bureau, he was not entitled to 
Workmen's Compensation benefits. Ziegler v. State. 
App Div. 

Denial of compensation affirmed where trial court 
could reasonably conclude from the evidence that 
there was no causal relationship between deced- 
ent’s work efforts on Friday and his death on fol- 
lowing Monday while seated in parked car read- 
ing a book. Greenberg v. Pickle Products. Sup Ct. 

The extent of permissible deviation from company 
orders in determining whether an accident was 
work-connected is much less with an airplane than 
with a company automobile. Homeye: v. H & H 
Thermostats, Inc. Div. Workmen’s Comp. 

Where the employer is not faced with conflicting 
claims for dependency benefits, the employer does 
not have standing to attack the validity of the 
divorce decrees of the employee's present and 
former spouses. Weinberg v. Todd 
App Div. 

Workmen's compensation payments may be reached 
for support for a wife and children notwithstand- 
ing the provisions of R.S. 34:15-29 exempting such 
payments from claims of creditors. Steller v. 
Steller. App Div. 

The extent to which compensation payments may 
be reached for family support obligations depends 
upon the special facts of the particular case. Stel- 
ler v. Steller. App Div. 

Workmens Compensation 
No 19—Priority Cases. 


ZONING 

General welfare. as used in determining whether 
special reasons exist under N.J.S.A. 40:55-39(d) 
for granting a use variance, comprehends the bene- 
fits not merely within municipal boundaries but 
also to the regions of the state relevant to the 
public interest to be served. Kunzler et als v. 
Hoffman et als. Sup Ct. 

A zoning ordinance limiting lands to one family 
residences is not invalid merely because the soil 
is rocky making cost of digging a cellar more 
costly than in average soil. Munoz v. Verona. 
App Div. 
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Zoning, Cont'd 
A plaintiff in an action in lieu of prerogative writ 
seeking an adjudication that a zoning ordinance is 
unconstitutional as applied to his lands is not 
required to first exhaust his remedy of applying to 
the board of adjustment for a variance where such 
application would be futile. Deal Gardens Ine. v. 








Loch Arbour. on ip. Gt. 
A municipality's inability obtain federal funds 
for a planning and zoning survey is not an adequate 


permanent zoning 
time after the 


snact 


onable 


the faiiure 
within a 


reason for 
restrictions 





adoption of a “stop gap” z ng ordinance and will 
not sustain the validity interim zoning. Deal 
Gardens, Inc. v. Loch Arbour Sur 
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Vhere 1dments to zoning ordinance were adopt- 
i good taith but were late jeclared invalid, 
cause of action against the municipality could 
grounded on said invalidity. Veling et als v. 
30rol ners of Ramsey Div 

Us e which is a special exception is legislatively per- 

mitted in a zone subject to controls, \ 
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While governing bo ¥ ay be given power to review 
determination of Board of Adjustment and make 
its own ultimate conclusions from facts adduced 
before Board, it cannot make new findings of fact 


not based on the record made before Board. Ver- 
ona Inc. v. West Caldwell et al. Sup Ct 


A Non-Deferrable Problem. by Dr. Stephen Sussna, 








A.LP. 

There is no statutory provision requiring the affirm- 
ative vote ofa payee of the governing body for 
= adoption of a resolution : s the board 





of adjustment’s recommendation for a use variance: 
the common law rule requiring a majority of 
those present and voting is applicable. Sliwka v 
Franklin. App Div. 








Some Constitutional Limitations On Maste lans, 
by J. Seymour Montgomery 
A residence may not be used for a real estate office 





under the professional office provision of a zoning 
ordinance. Capman v. Long Beach Twp. App Div. 
estoppel may not be invoked because of a letter 
concerning the use of the premises written by the 
building inspector to the owner after the residence 
has been constructed under a building permit is- 
sued for a one family residence. Capman v. Long 
Beach Twp. App Div. 
filing under the Old Map Act not result in 
immunity from the operative effect of the subdiv- 
ision Act and a zoning ordinance may therefore 
establish en area or dimension requirement differ- 
ent from the area or dimension of lots as shown on 
said map and any reduction in the size of a parcel 
or tract of land by a division into two or more 
smaller parcels is a “subdivision” and subject to 
the statutory terms. Loechner v. Campoll et al. 
Sup Ct. 

Where a municipality's problems of congestion, over- 
crowding and inability to provide public facilities 
due to population explosion would be lessened by 
substantially fewer homes. increase in minimum 
lot size from 7,700 to 13.175 square feet was not 
unreasonable. Mountcrest_v. Rockaway et al. App 
Div. 

Where open space provisions of ordinance contained 





does 





no limitation as to nature of public use to be made 
or donated land and g unfettered right to 
planning board to determi ation and shape 
ef said lands, they were invalid for lack of ade- 
quate standards. ntc v. Rockaway et al. 
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An August 1965 ordinance permitting agreement for 
unlimited freezing of final plat plan approval was 
invalid. (Whether L. 1967 c. 61 permits indefinite 
freezing not ‘lecided Mountcrest v. Rockaway 
et al. App Div. ee 

An ordinance excluding nursing homes, while per- 
mitting hospitals, as institutional uses 
since the classification is neither unreasonable nor 
arbitrary. Bellings v. Twp of Denville. App Div. 

The sale of one of a group of three contiguous lots 
all in one ownership and delineated under the Old 
Map Act is a subdivision requiring planning board 
consent. Ryan v. Woodbridge Twp. Sup Ct. 

Any reduction in the siz a pe ce. or tract of land, 
including a plot comp f ty r more adjacent 
lots. by a division into two or more smaller par- 

‘sub v. Woodbridge Twp. 
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Remarks Of John J. Gibbons On Ascending To State 
Bar Presidency 

Report Of Commission On The Defense Of Indigent 
Persons Accused Of Crime 

Revocation Of Probation Upon 
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